Regulatery linpact Statament

Amewding the Canservafive Act 1257 (o iﬁwﬁ concession processing and mapagement

Ageney Prisclosare Statement ) ] _ .
This Regulatory mpact Statoment has Been prepared by the Department of Cohservalion.

It provides an apalysie of options 0 {a) estebiish more rigorous ‘fimeframes for piovessing
applicatiorss for concessions (feases, ficences, permits and sagements for acliviies on pubfic
conservaton land) and (B} engtls the holders of svpired concessions to continle operaling ¥

- thioy have lodged a riew cohicassion application six rotts before the concession expiry dats. -

Teio non-cortroversizl amendments o the Conservalion Act are proposed for inclusion in &

" Reguistory Reform {Ormibus) Bill {ROB, in accordance with ths Department’s Draft Annsal

* Reguigtory Plan for Jenuary 2040-Jupe 2071

This statement is based an 3remewa§mnceﬁm msh’g_méaﬁaken byﬂxe_taepaﬂmehi o

Bedwesh Febuary and December 2008, The review e cormprsed an infeiial gudit of He
deparments concsssion processing peffomance; informaficn - gathering @
comparnisons, analysis of palicy issues and oplicris by a igam of serdor policy, platning, legal
and concessions etaff, and internal and externss sonsultation on issues ki oplions.

. Available data, eedback from congessionaires and intesmal consultation have established -

" searty that yndue deiays in soncession progessing occur and thaf management of aciivifies
-::_anﬁrgﬁng under expired conpessions ._uasaﬁsfﬂstar‘m ’ _

Addressing these two matiers & parl o a suite of adlions o improva the Deparments

nehaviour, systems, chriology and perfomanct measures, supporied by staff training. The ,

* proposed measure 16 establish mare rigorous  Himeirames for processing CONGESSIER |

appiications woud enabie regulations . be made and funther viork would ba necessary 1o

| propare and proiuiigate thess.

T

The propossd amendments to the Gonsewvaion Act are expocisd to reduce costs for |

. pusinesses associated with delays In concession application processing, andd imigrove certeinly ©

andl securty for concessionaires when concessions expie and & furiher concession i sought.
They are not kkely to mposs additional costs on businesses, impair privaie propsety righits,

+ impeda market competition, or the incentives on businessss fo innovate and Fsst, br ovestids
 fundamental common faw prificiples. . ' ' ) -

The Depasiment of Conservation confirms tiat the propicsal wit have fhe effect of radicing the
compliance burden upo nusiness and ceriifies that fhe proposal s consistant with the
Govemment Statement on Regulation,

i
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1. 8tatus quo and problem definition

Under the Conservation Act 1987 (the Act)a concession is & permission to use Crown-
owned public conservation land for an aciivity. This inciudes land that is Nafional Park,
resarve, wildiife sancfuary, wildiifé refuge and wildlife management reserve. '
Concessions can be leases, ficences, permits or easemenis. Concessions are also
issued for wild animal recovery operations {being the use of aircraft to shoot and recover
wild animals) over all public conservation fand. Activities requiring contessions are ’
- generally commercial in nature, such as fourism businesses and grazing, but can also
involve non-cormmercial private gain, such as the use of land fora bach.

" I an activity requires a concession under the Actil is an offence to undertake that activity
without @ concession, Concessions are issued for fixed terms and there is no statutory

" right or presumpfion of renewal when the term expires.

Concessions are granied by the Minister of Conservation. In précﬁ{:e, decisions on
concassions are made predorninantly by Depariment of Conservation officials under
" delegation. )

The Act (Part 3B} provides criteria for decisions onf concessions and some directions on
process such as the mandatory requirement for public nofification of leases and licenses.
There aré very few timeframes. Most of the process specifications for dealing with-
concession applications are non-statutory, set out in departriental Standard Operating

Procedure. (SOP).
" 2. Problem 1: Lack of fimekiness in Processing concession appliccé%ims-

The Department is not consisiently processing applications for concessions in a fimely
fashion. A review of concessicn processing in 2009 found that applicants are concemed
_ about the lack of enforceable fimeframes associated with the Depariment’s pracessing of
concessions. Applicants are left with uncerfainty over how long it wit take for an
application i be processed, and what parts of the: process will occur at what times. This
creates business planning difficulties for existing and aspiring concessionaires. The
review noted that delays are also caused by applicants not responding to information -
requests in a imely manner: '
It is difficutt o quantify the Depastment’s fimieliness in processing concession applications
as ite concessions database is not used consistently and performance reporting
measures are interpreted variably. An intemal audit used the available data fo check
complianice with the application processing timeframes set out in the Concessions SOP.
Concessions are classified by scale into high and fow impact, and “one-off” where
permission is required for single events. The audit found that for concession applications
received after February 2007, the database indicated that 29% of high impact '
concessions, 63% of low impact concessions and 86% of one-off permits were not
processed within the standard timeframes. A paper-based assessment of randomly
salected records in several conservancies found that 27% were not processed within the
standard fimeframes. Although a key finding of the audit was that the underlying data was
not wholly refiable, the findings sfill indicate unsatisfactory performance. This conclusion
was supported by intemmal and external consultation during the review of the concessions

regime.

" The review found a number of key reasons for fimeframes not being met, including: '
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"« SOP fimeframes could not be realistically met

= drawreout exchanges between the depariment and applicants over the extent of
the information needed o assess the effects of a proposed aciivity . '

= uncertainty amongst applicanis a!gou’ir Tikely fimeframes, leading to
misunderstandings and poor coordination of effort

« a relaxed approach to defays in the provision of information requested from
applicarits, and fo applicants putting applications ‘on the back burner.

The review found that the lack of statutofy or regulatory force behind most imefranies for
concession processing contributed o percepfions (both internal and axiamal) thal
efficient concession processing was not of critical importance to the Depariment. I
helped erable staff o give cormpeting work a higher priority, particulatly where such work
was driven by legal deadlines (e.g. mput i Resourse Maragement Act processes). ‘

3. Preblem 2: Inability fo e;_mﬁe concessioniire aperations fo continue with & clear
statutory basis when a concéssion has expired and a wew application isin progress

Under Part 3B of ihe Conservation Acta concessionaire has no right to confinue an
activity that requires a concession orice the concession has expired. 1t is not uncommon
- however for an application for a new concession o be in progress when a current
concession expires. This can be due to a lafe application or to defays. in processing. The
concassionaire in this sifuation has no statutory basis o confinue operations unless and
-unil the new concession is granted. ’ : '

In'many suich cases the Department has no concems with the concessionaire continuing
o operate while an application is processed. It enables this by ‘rolling on® concessions.

. This avoids disruption 1o a business in circumstances where the Department has no-
reason to expect that a new concession will be refused, but it has no statutory basis.

Roth the concessionaire and the Department are in an uncertain legal position when the
concessionaire is operating under a ‘rolled on” concession. There is [egat risk for bath
pariies, with associated risk of lenal costs on both sides and busingss disruption for the.
concessionaire. :

" 4, Objectives .
The Department seeks o enable commercial activiies on public consérvation land that
contribute fo conservation objettives. This includes processing concession applications in
an efficient and timely fashion, and avoiding unnecessary risk and uncertainty for
businesses operating with concessions.

'5. Regqulatory impact analysis

6. AHernative” policy options: improving fimeliness of concession application
processing ) ' :

Delays in concession application processing have a rangs of underlying causes requirng

a range of corrective actions, including changes fo the Department's sysfems, technology

and pérformance measures, supported by staff training. These are addressed by

recommendafions from the 2009 concessions review, addifiona! to the measure

regarding specification of processing fimeframes that is discussed here.
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The review conisidered whether fimeliness could be improved while confinuing to specify
rost fimeframes in the Department’s SOP, or whether fimeframes should be setin- -
legistation-or regulations. :

Concessions SOP timeframes will be amended and re-fesied. This will aot as a frial for
idertifying and prioriising what timeframes require reguiatory direction.
Specificafion of imeframeas E;i'fe-‘gu-lation is the pfefem‘ed option because:
= it is consisternt with Legislation Advisory Commitiee guidénc‘e'!hat matters of
~ principle and policy should be in primary legisiaion, while matters of detail and
implementation belong in regutations, :

= e concessions regime has changed in response 1o changes in the nature and
scale of business interests in public conservation land, e.g. with the introduction of
a fastrack ‘conforming’ process for certain low impact activities, and regutation
will provide more flexibility than siatute for future changes io assist business;

= processing limeframes that predominantly affect the Departmient’s own operations
are non-coniroversial and. change can be effected mofe rapidly through @ minor
amendment io the regulation-making provisions of the Conservation Act than
through more substantial amendment to the Conservation Act.

The proposal is to amend seciion 48 of the Conservation Act 1887 fo enable regulations
to be made which impose timeframes on concession processing under Part 3B of the Act.
Section 48 provides fegulation making powers but these de not inciude the power fo
make regulations for concessions fimeframes. Associdted minor amendments o the
National Parks Act 1980, Reserves Act 1977, Wildiife Act 1953 and Wild Animal Confrod
Act 1977 would be required fo ensure that any regulations made applied to concessions
issued over alf classes of public conservation land and to wild animal recovery '
operations. ' '

The préposed néw provision would enable regulations to be made fo set fimeframes that
apply to both the Department and appiicants. Regulations would also address related .
matters including when fimeframes may be extended and the éircumstances in which the
processing ‘clock’ may be stopped (e.g. if it is agreed that an applicant requires fime io
gather information). ' '

A power o sef imeframes in régulation has a ;:;recedent in the Buiiding Act 2004, butis
not common. Processing timeframes are more often set in stetute (e.g. the RMA, the -
Official Information Aci). ’ -

For coricessionaires and applicants, the specification of concession processing

“timeframes in regulafion will provide greater assurance of timely decision making,; more
certainty for business planning and a more transparent process for engaging with the
Depariment. : :

~ With more rigorous p{oces'si ng timeframes, applicants who are not well prepared might
be unable te provide optimal information in support of their proposal in time for the

Deparfment o consider it before a dedision is due. The Department wil encourage
applicants to manage this risk by discussing proposed applications before they are

lodged.

SG
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For the Department, meeting regulatory timeframes for concession processing is
" expected fo require crganjsational change, techrolagical improvements and staff raining.
The Department will be able to mestthese neads through reprioriﬁéaﬁon and the
realiocation of existing resources. ' -

7. Alternative policy optons: enabling concessioxdire eperations to continue with «
clear statutory basis when & concession has expired and a new application is in

pregress

Alternatives fo amending the Cor:servaﬁqri Act to enable r;oncessionaires— to continue
operations aftera concession expires {providing a new concession application is in
progress) are to conlinue the current practice of rolling or, of fo enforce the current law.

The Depariment does not consider ihiat it can responsibly continue ‘yolling on’
concessions when the practice has no statutory basis. This does not fulfill the
Depariment's obligation to administer and enforce the law, exposes both the Department
and concessionalres fo unnecessary risk of legal costs, and risks disruption of
soncessionaires” business. ' s
More rigorous enforcement of the existing law require concessionaires o cease activities
£or which concessions have expired, regardiess of wheiher a new application is in
progress, and prosecuting af least some concessionaires who continued o operaie
without a congcession. This would result in unproductive compliance actlions, unmecessary
dissuption fo desirable business activities on public conservafion land and a deterioration
in the Department’s relationships with concessionaires. '
The Depariment often alerts concessionaires i the forthcoming expiry of concessions
and encaurages fimely applications for new concessions. This does not always resultin
applications being received in time o process them o a conclusion before existing

. concessions expire. While this is not prudent behaviour for-concessionaires, requiring an
snmediate hatt to their activities would generally be a disproporiionate response and in
some cases (e g. where concessions are required for structures on public conservation
land} an impracticable one. : : - )

In some cases a fimely application for a new concession to succeed an expiring one can
take longer 1o process than can reasonably be anticipated by the concessionaire or the
- Department (e.g. due fo a surge in applications for simitar activities in the area, ot
-associated Resource Management Act processes). Requiring a concessionaire in these
circumsiances to halt activities when the existing concessien expires, when the
concessionaire has acfed prudently and in good faith, would be unfair as well as
unproductive. o

"Rolling on’ concessions i in many cases due to andue delays in the Deparfment’s
concession decision making. Improving the fimeliness of concession applicafion
pracessing would reduce the number of cases in which concessions expire while a new
application s in progress. 1t would not however efiminate all such cases..

* The preferred option is to amend Part 3B of the Conservation Act to provide a statutory
nasis for ‘rofling on’ concessions when a new application is in progress. The proposad
amendment would provide that where a concession is due to expire and ihe
concessionaire applies for a new concession to confinue an acfivity, the concessionaire
may continue operafing under the existing concession {affer the expiry date) until the new
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concession application has been determined. This would apply if the new application is
made six months or more before the expiry of the existing concession, or three months or
more with the consent of the Minister of Conservation. A concessionaire applying for a
new concession less than three months before the expiry of anexdsting cancession wiuld
have no Tight to continue operating if the concession expired before the new applicaiion
was determined. | ' : .

The proposal paraliels a provision of the Resolrce Management Act 1991 that deals with
the same issue regarding expiring resource consents. Section 124 of the RMA provides
. that where a resource. consent is due f0 expire and the consent holder applies for a new .
consent for the same aclivity, the holder may coniinue operating under its existing -
consent (after the expiry date) until the new consent application has beén determined.
This applies if the new application is made o the counell six months or more before the
expiry of the existing consent, or three months or more with the consent of the council. i
these imeframes are not met, there is no Tight to operafe once the existing consent
expires. .

For concessionaires the proposed amendment would provide moré certainty and security
for business operations through the transition from an expired concession to @ new
CONCEsSion. ] .

Under the propesal, concessionaires appiyirig late for naw concessions that are required
for legal continuation of their operations would be at increased risk of compifance action
by thé Depariment. - '

Clear statutory provisions covering this matier would provide a strong signal to
concessionaires of the nead for timely application for new concessions. This would be
reinforoed by communicafions from the Deparimerit and should réduce the incidence of
late applications. With changes o its processes resulting from the 2000 concessions-
review, the Depariment expects to be able io process most concessions to a conciusion
within 6 months. ' :

8. Conswulfation . :

The Depariment’s 2009 concessions review included consultafion with key stakeholders
who have a direct relationship and interest in concessions, including coricessionaires,.
focused on problern identification and options for improvement. No external stakeholders
have been consulted on the recommendations from {he review, including the specific
proposals addressed in this RIS.

The Depariment considers that consuliation with concessionaifes en the proposals
assessad here is unnecessary. The proposals are in large part to regulate the '
Department's own processes and reduce legal risk for both the Depariment and
concessionaires. They would improve certainty, security and ransparency for businesses
engaging with the Department over concessions. The Department is confiderit that further
consuliation with concessionaires wolld only confirm the désirability of proceeding with
the proposals, while delaying their implementation. '

9. Conclusions and recommendations )

The fitneliness of the Departmerit’s processing of concession applications is
unsatisfactory and improving it requires a suie of actions including mofe rigorous
spacification and implementation of processing fimeframes. These timeframes would
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apply 1o both the Department and to applicants for concessions. Specification of
fimetrames in statute or reguiation would promofe the necessary behaviour and
performance change within the Department and encourage fimefiness on the part of
applicants also. ‘Regulation is recommended as more 'app{opﬁa‘té in principle, more
flexible for fuiure adaptation of the concessions regime and quicker 1o implement. A
minor change 1o the regulation making provisions of the Conservation Actis
recommmended to eriable regulations to be made for concession processing timeframes.
Associated minor amendments are required to the National Farks, Reserves, Wildiife.
and Wild Animal Gonirol AGES. - ;

The,currenf provisions of the Conservafion Act make it an offence fo caty on adn activity
on public conservation fand that requires a concession, if a concession is not in effect. A
problem arises when concessions expire while applicafions for new concessions to
confinue achvities are in progress. Rather than initiate unnecessarily puniive compliance
acfion, distupting desirable business and private activilies undertaken with concessions,
the Department ‘rolis on” concessions, allowing congessionaires 1o confinue operating
while applications are processed to a conclusion. Such ‘rolling on' hias no statuibry basis,
however, léaving the Depaitment and concessionaires exposed to risk of legal expense
and disruption to business. More fimely processing of applications by the Départment and
encouragement of early applications by conoessionaires cannof eliminats the need for
some concessions to roll on’, butitis not desirable for the Depariment o corttinue the
practice. The recommended solution is fo amend the Act to enable concessionaires.io
~ confinue operating under an expired concession where they have applied for a new onc a
reasopable ime {three fo six months) in advance of the expiry date. )

10.implementation . . _

Regulation of the Department’s concession processing fimeframes would be achieved by
amending the regulation making power in the Conservation Act to enable regulations io
be made, and preparing and promulgating reguiations. Conicession processing staff
woulld be trained in the new reguirements. The Department wouid realiocate and
repriofilise (@SOUFCES as Necessary 1o effect necessary changes fo infemal systers,
technology, capacity and performance measures. Changes would be communicated to

concessionaires and the public.

The Depariment proposes fo enforce regulated concession processing timeframes by
monitoring compliance through an improved concessions database and referring to this
data where appropriate when assessing the performance of processing staff. The
Department also proposes to develop a processing fee rebate poficy that retums a
‘proportion of processing fees to concession applicants if the Department fails fo meet
regulatory fimeframes. This policy would be implementad through revisions 1o Standard

Operating Procadures covering processing fees and cost recovery.

Communication with exiernal stakeholders has raised expectations of significant
improverrent in the Depattment's concessions processes and there is some risk of harmn
to the Depariment’s reputation and rélationships if change is not implemented effectively
and expeciations are not met. The Depariment proposes to manage this risk by giving
responsibility for implementation to a General Manager reporting direcily fo the Director-
General of Conservation and by communicating the scope and fiming of change clearly to
stakeholders and staff.

. 1904840

69




Establishing a statutory mechanism for allowing concessienaires (o continue eperaiing
under expired concessions while new applications are in progress would be achieved by
infroducing new provisions to the Conservation Act. The Department would establish
more consistent procedures for alerting concessionaires o forthcoming concession
expiry dates and encouraging timely applications. Information on the chanhge would be
provided to concessionaires. Enforcement action would be taken and publicised in at
least some casés where concessionaires filed late or no applications for new '
concessions.and continued operating under expired concsssions.

Transitional arrangements would be necessary for concessionaire operations that are

currently being ‘rolied or’ pending defermination of a new concession application, andfor

applications currently in progress hat will not be determined before an existing - -
concession expires. It is proposed that a fransitional provision be infroduced o the
Conservation Act stating that applications made before the expiry of a concession for
continuation of an activity, and before the enactment of the proposed amendment, are
deemed, 10 have been made at least 6 rionths before the expiry of the concession.
Relevant concessionaires would théni be covered by the proposed new section of the Act,
enabling them to continue operating while their new application was processed. -

Monitoring, evaluation and review |
Timeliness in the Department’s processing of concession applicaﬁor{s wouid be

monilored through an improyed concessions database and performance measures,
supplemented by auditing as necessary and by feedback from @nc%éianaires.
The incidence of ‘rolling o’ expired concessions would be recorded and fracked through
the concessions database.

Monitoring data will be assessed as p,art, of a broader projett to implement the-
recormmendations of the Department’s 2009 Concessions Review. :
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