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development project, decommissioning typically coincides with the end of economic petroleum 
production. The exact timing of decommissioning is dependent on a range of factors including 
reservoir performance, redevelopment of the field, permit conditions and resource markets. 

Industry information available to us indicates that there are a number of different petroleum 
fields with varying estimated decommissioning timeframes. New Zealand currently has five 
offshore petroleum mining operations and 15 offshore exploration permits, awarded under the 
CMA regulatory regime.  

 
 

   

The Government’s long term vision for the petroleum and minerals sectors in New Zealand is to 
transition to a low emissions future and a productive, sustainable and inclusive economy. This 
further sharpens the focus on the sector’s financial preparedness for decommissioning activities. 

Decommissioning represents a substantial cost at  the end of a petroleum 
field’s economic l ife… 

There are significant health and safety and environmental risks that could arise in the event that 
decommissioning is not undertaken, or, not undertaken to the required standard. At the same 
time, the cost of decommissioning activities are substantial and decommissioning activities often 
compete with other likely to be higher yielding uses of permit holders’ funds.  

Decommissioning is also the most significant lagging condition for petroleum mining operations. 
Large-scale decommissioning projects are generally undertaken at the end of field life, when 
there is typically little or no ongoing or future projected revenue available to directly finance or 
offset associated costs.  
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The estimated costs for decommissioning individual installations of petroleum infrastructure vary 
widely. There is also inherent uncertainty around these figures, as the cost of decommissioning 
is highly dependent on the standard to which decommissioning is required by other regulators, 
when and where the decommissioning occurs, and any technical requirements in the 
decommissioning process for a particular facility. In general terms, we estimate that 
decommissioning an onshore petroleum production facility can cost well over NZ$50 million if a 
complex process is required to mitigate damage caused by any hazardous material, although 
the average cost to decommission an onshore facility may be considerably less. 
Decommissioning each of New Zealand’s five existing offshore installations is likely to cost in 
the hundreds of millions or more. 

…and there is an increasing risk that  the Crown or other third parties will  
potentially have to undertake and fund the decommissioning of petroleum 
infrastructure 

In the event of a petroleum company’s financial default, there is a risk that the Crown or other 
third parties (such as private land owners and Regional Councils) will potentially have to 
undertake and fund decommissioning of petroleum infrastructure. Depending on the severity of 
the potential health and safety and environmental impacts, some decommissioning activities 
cannot be avoided or delayed. Such activities must take place, and the Crown is often the only 
party that can fund that work.  

To date, company policies, rather than government regulation, have been the primary driver for 
ensuring that sufficient financial means are set aside, or otherwise provided for, to undertake 
and fund decommissioning activities in New Zealand, in the event of a company’s default.  
There are commercial incentives for petroleum companies to do so, as it helps secure social 
licence to operate and preserve options for future exploration and mining projects, and is 
expected international best practice as part of the overall project. These are important 
commercial drivers, particularly during the sector’s growth phase. Furthermore, petroleum 
assets have historically been owned by consortiums of large multinational publicly listed entities. 
Such firms normally have the ability to access sufficiently large and liquid funds for 
decommissioning purposes.  

However, as the sector continues to mature and petroleum production approaches the end of its 
economic life, the incentives for petroleum companies to undertake and fund decommissioning 
of their infrastructure may weaken. Furthermore, recent experience in New Zealand and 
overseas has been that the ownership of late-life petroleum infrastructure tends to consolidate to 
fewer permit participants, with some being acquired by smaller companies, without joint venture 
partners, funded by private equity. Such firms are often less well-resourced, and therefore less 
able to access sufficiently large and liquid funds for decommissioning purposes, at the time 
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decommissioning needs to take place.  

The risk` has recently materialised in relation to the first full field petroleum sector 
decommissioning project in New Zealand. In late 2019, Tamarind Taranaki Ltd (Tamarind), the 
operator of the Tui oil field (Tui), went into receivership and liquidation. With Tamarind’s 
liabilities far exceeding the value of its assets, it and the other Tui participants are not able to 
meet any part of the decommissioning costs. To protect the marine environment (which would 
otherwise be severely damaged), the Crown is stepping-in as the provider of last resort to 
decommission the Tui infrastructure. This is estimated to cost the taxpayer around NZ$155 
million. 

Tamarind’s situation at the Tui oilfield is an example of the incentives and ability of smaller 
private equity companies to undertake and fund the decommissioning activities no longer being 
sufficient for the Crown to rely on as the primary source of assurance that decommissioning 
activities will be undertaken to the required standards, or at all.   

Internationally,  more proactive and strategic regulatory frameworks for 
funding decommissioning activit ies have been developed… 

The degree to which overseas jurisdictions regulate and manage financial risks associated with 
decommissioning seems to depend on the maturity of the petroleum industry and the experience 
that governments have had with decommissioning. For example, the United States and Australia 
have experienced the cessation of numerous petroleum fields, and as a consequence have 
explicit, detailed and quite prescriptive decommissioning requirements embedded in their 
legislation. Similarly, Norway, the United Kingdom and the United States have also had to 
decommission a number of large scale offshore oil and gas production operations, and have 
therefore developed provisions for decommissioning in their governing regulatory requirements.   
Regulatory provisions tend to range from broad constitutional clauses to specific requirements 
for certain practices.  

In general, over the last few decades, most comparable overseas jurisdictions have developed 
robust regulatory frameworks for decommissioning activities, taking a life-cycle approach to 
petroleum field developments. Under these frameworks impacts of petroleum field development 
projects are assessed, continually monitored, and mitigation measures (including 
decommissioning plans and financial reserves) systematically adjusted to reflect changing 
conditions. Overseas jurisdictions are increasingly taking a more whole-of-life view of the 
extractive industries, one that requires petroleum companies to consider and incorporate end-of-
life stages into the initial design. This positions the end-of-life of petroleum fields’ phase as a 
sustainable development issue, in which complex environmental, social and health and safety 
impacts are identified, considered and managed proactively. Such approach is seen as a means 
of reducing the magnitude of the impacts of decommissioning activities at lower overall costs. 

The need to strengthen New Zealand’s regulatory sett ings was highlighted 
by the CMA Review Tranche Two 

In April 2018, the Government announced that no new offshore oil and gas exploration permits 
would be issued but that the issue of new oil and gas exploration permits for onshore Taranaki 
would continue. Tranche One of the CMA Review followed this announcement, which 
culminated in changes implemented through the Crown Minerals (Petroleum) Amendment Act 
2018.  

Tranche Two of the CMA Review was designed to consider the wider issues under the CMA 
with the aim of ensuring that the CMA regime remains fit-for-purpose. The Terms of Reference 
for Tranche Two of the CMA Review focussed on the following objectives: 
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Section 4: Specific problem definitions, option 
identification and impact analysis 

This section describes the specific issues with the current CMA regulatory settings, identifies 
options for change and outlines our impact analysis.   

These include: 

4.1 Establishing a clear statutory obligation to decommission. 

4.2 Providing for more effective monitoring and informed regulatory oversight. 

4.3 Expanding the current enforcement toolbox. 

Ratings 

Our impact analysis of options is set out against the status quo, which is reflected in the 
rating for each option against each criterion. The impact tables include the status quo, which 
is rated 0 reflecting no change. 

Key compared with doing nothing (the status quo): 

++ much better           + better           0 about the same           - worse            - -  much worse 

 

The overall assessment for each option is essentially an average of the rating against each 
criterion. Judgement is applied in determining the overall rating for each option. 
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Option 4.1.1:  Amending the CMA to introduce an explicit  statutory obligat ion for 
permit/ l icence holders to undertake and fund decommissioning activit ies   

Under this option, the CMA would be amended to establish an explicit statutory obligation for all 
current and future petroleum permit/licence holders to: 

 carry out decommissioning activities in accordance with good industry practice and the applicable 
health and safety and environmental requirements in other legislation; and 

 be liable for meeting the financial costs of the decommissioning activities, as an integral part of 
the permit to mine petroleum resources. 

The legal and financial responsibility for decommissioning would rest with the current permit holders.  

In the case of a permit with multiple participating interests, the legal and financial responsibility for 
decommissioning would apply jointly and severally to all current participating interests in the permit. 
This means that each permit participant could be held liable for ensuring that decommissioning 
obligations are met, including responsibility for meeting the total costs of decommissioning. As with 
other joint and several liability regimes, the individual shares of financial responsibility would be a 
commercial matter and would be determined and arranged for among permit participants as they see 
fit. The 2014 Law Commission report on the joint and several liability rule, and its application across 
the New Zealand legal system, concluded that none of the alternative rules were sounder in principle, 
or more likely to produce better policy outcomes.10 The Commission noted that while proportionate 
liability can deliver cost benefits to individual interests, these come at a much greater risks of not 
achieving adequate compensation for the affected parties.  

Similar to the approach taken in the UK, the legal and financial responsibility for decommissioning 
would apply to a former permit holder, in the case of a transfer. This would mean that a former permit 
holder will continue to be held liable for decommissioning notwithstanding that they have transferred 
their permit interest to another entity. Recognising that it would not be appropriate to require the 
former permit holder to decommission infrastructure that they have neither installed nor used, their 
liability will be limited to decommissioning infrastructure installed before the transfer has taken place. 
The obligation would apply only to the extent that the current permit holder (the transferee) fails to 
undertake and fund decommissioning. The UK approach is designed to prevent situations where a 
permit holder transfers its interests to another entity to avoid decommissioning obligations and/or 
costs, with no consideration or concern as to whether the transferee has financial capacity to ensure 
that decommissioning is carried out.  

Under this option, permit holders’ would be required to undertake and fund their decommissioning 
activities prior to permit/licence expiry, surrender or revocation. This would mean that legal and 
financial responsibility for decommissioning would not extend beyond the life of a permit. As outlined 
in section 2.4 above, issues of potential residual liability are outside the scope of this RIA. 

The statutory obligation to undertake and fund decommissioning would be accompanied by an 
offence provision, with various enforcement actions available for non-compliance (as outlined in 
section 4.3 below). A civil pecuniary penalty would be applied for failure to undertake and fund 
decommissioning. In line with other regulatory regimes regulating commercial activities (e.g. the 
Commerce Act 1986) the maximum penalty would be set at $500,000 for an individual and up to $10 
million for a body corporate.  

The statutory obligation would be extended to petroleum licences, originally issued under the 
Petroleum Act 1937. This would replace and modernise the requirements for licences under that Act 
and align the decommissioning obligations under both the CMA and the Petroleum Act 1937 
ensuring clarity and consistency.  

                                                
10 https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC%20R132.pdf  
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The statutory obligation would apply to all current and future permit/licence holders, and as such 
supersede any existing decommissioning obligations set out in the permit conditions or the 
Petroleum Act 1937.  

Option 4.1.2:  Increasing the use of non-statutory means to establish legal and 
financial responsibi l ity for decommissioning  

Under this option, the regulator would develop an operational framework and guidance for 
establishing legal and financial responsibility for decommissioning through permit conditions.  This 
would enable the regulator to apply these obligations more consistently in the future, but would rely 
on voluntary cooperation by existing permit/licence holders to alter existing permit/licence’s 
conditions. Under the current CMA settings, changes to existing permit conditions cannot be imposed 
by the regulator, without the permit/licence holders consent. 
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permit/licence holders. This further means that the regulator is limited in its ability to mitigate the 
risk of potential cost transfer to the Crown or other third parties in an effective and proportionate 
manner. 

The regulator lacks powers to undertake periodic assessments of financial 
capability  

The CMA currently provides for the regulator to undertake a financial capability assessment at the 
time the permit is granted. At that point in time, the applicant must demonstrate that it has 
sufficient financial capability to undertake its overall work programme (including 
decommissioning) before a permit can be granted. The assessment is undertaken on the basis of 
the applicant’s financial status at the time. Given the significant time lags between the permit 
being granted and the need for decommissioning activities to be undertaken, the initial financial 
capability assessment, as it relates to decommissioning, is made under high levels of uncertainty.  

Although financial capability is re-assessed if a permit holder initiates a transfer, or there is a 
change of control or a change of operator, there is currently no provision in the CMA for the 
regulator to re-assess a permit holder’s financial capability once a permit has been granted.  

Significant changes can occur to a company’s financial capability over the life of a permit, due to 
circumstances such as potential changes in corporate structure, the impact of international 
events, commodity prices, or poor exploration success across a permit/licence holder’s portfolio. 
For example, offshore petroleum wells can cost up to US$250 million to drill, with no guaranteed 
return on this investment. Several dry wells can negatively affect the financial capability of a 
company to meet its statutory obligations around decommissioning of petroleum infrastructure. 
There is no guarantee that the permit holder’s capability that exists at that time will be available in 
the future to meet its obligations when they fall due. The initial assessment would also not 
account for any additional obligations or activities the permit holder might take on following the 
assessment and/or granting of a permit. 

As a result, the regulator does not have the ongoing visibility of changes in permit/licence holders’ 
financial status, and is therefore unable to effectively identify any current or emerging financial 
risks or take any preventative measures (such as accessing some form of financial security) to 
ensure that funding for decommissioning is being appropriately provided for by the permit/licence 
holders. This further means that the regulator is limited in its ability to mitigate the risk of potential 
cost transfer to the Crown or other third parties, in an effective and proportionate manner. 

The regulator lacks powers to require permit/licence holders to maintain 
appropriate financial security for decommissioning 

With decommissioning taking place at the end of the oil field’s economic life, the costs of 
decommissioning activities cannot be recovered from future production revenues. Consequently, 
appropriate financial security instruments need to be in place for permit/licence holders to cover 
their decommissioning costs.   

As a matter of good business practice, many permit/licence holders maintain various financial 
security instruments to fund their decommissioning activities. However, there is currently no direct 
mechanism in the CMA for the regulator to require them to do so, over the life of the permit.  

As outlined above, the CMA currently relies on the initial financial capability assessment, 
undertaken at the time the permit is granted or transferred, for assurance that permit/licence 
holders have sufficient financial capability to undertake their overall work programme (including 
decommissioning). Although financial capability can change significantly during the life of a 
permit, there is currently no provision in the CMA to enable the regulator to proactively re-assess 
it during the life of a permit. 
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Requiring permit/licence holders to provide the regulator with sufficiently detailed 
and up to date planning and financial information 

Under this option, the CMA would be amended to require permit/licence holders to provide the 
regulator with, and seek its agreement to, the field development plans that set out projected 
decommissioning costs, risks and timing. The provisions of the field development plans would be 
required both at the initial permit application stage and subsequently if/when material changes to 
decommissioning-related activities or decisions are contemplated, and in any event at regular 
(e.g. three or four yearly) time intervals as part of the regular periodic financial capability 
assessments (as outlined below). 

The permit/licence holders would also be required to notify the regulator of any material changes 
to, or impacts on, their financial capability, over the life of the permit, and provide the regulator 
with relevant financial information (including as set out in the options 4.3.1 below).   

This would ensure that sufficiently detailed and up to date planning and financial information 
forms an integral part of the regulator’s financial capability assessments (both at the time the 
permit is granted and periodically over the life of a permit, as outlined below). This would also 
enable the regulator to more accurately estimate decommissioning costs (and therefore establish 
a more accurate type and quantum of financial security requirements, as outlined below) and 
increase the regulator’s ability to ensure that decommissioning is undertaken prior to permit 
expiry, revocation or surrender.   

Enabling the regulator to conduct periodic financial capability assessments  

Under this option, the CMA would be amended to empower the regulator to conduct periodic 
financial capability assessments over the life of a permit. This would enable the regulator to 
routinely monitor changes to decommissioning plans and funding arrangements, thus putting the 
regulator into an informed position to identify and respond early and preventatively to any current 
or emerging risks to decommissioning not being adequately provided for by permit/licence 
holders. Ongoing monitoring and regulatory oversight would also strengthen permit/licence 
holders’ commercial incentives to provide for decommissioning at early stages of project 
development and to reassess their decommissioning options and cost estimates on an ongoing 
basis, including as part of the overall field development plans.   

To be effective, periodic assessments would need to be based on reliable information and 
conducted at a frequency sufficient to provide a reasonable assurance of permit/licence holders’ 
ability to undertake and fund their decommissioning obligations. Regulations will be developed to 
stipulate the scope and substance of information requirements and frequency of periodic financial 
capability assessments. These would need to carefully balance the administrative effort and 
compliance costs associated with the provision of information and periodic assessments with the 
extent of potential cost transfer various permits may present for the Crown and other third parties.  

Under this option, the key guiding principle for developing regulations would be to avoid 
prescribing detailed information requirements or setting the frequency of periodic assessments 
too rigidly. While prescriptive and rigid requirements can provide a high degree of certainty for 
permit/licence holders, they can also be highly inflexible as they would apply to all permit/licence 
holders, irrespective of their individual circumstances, compliance history, and levels of expertise. 
All permit/licence holders would then need to submit all of the information even if it was not strictly 
necessary to inform an assessment, and be subjected to periodic assessments even if there has 
not been a material change in their circumstances.   

Our preferred risk-based approach would see the regulations stipulate the minimum necessary 
requirements, supported by information gathering powers and guidance for permit/licence 
holders. Setting minimum requirements in regulations would keep the compliance costs down for 
the majority of permit/licence holders for whom this information will be sufficient to enable the 

8vg723vfw1 2020-06-17 17:14:28



  

  |   26 

regulator to undertake the assessments. We expect that for most permit/licence holders the 
assessments would be based primarily on their current and up to date field development planning 
and financial information (as outlined above). This would include information and documentation 
about permit/licence holders’ capability to carry out decommissioning activities (such a detailed 
estimate of the costs of decommissioning, predictions of future revenues, the costs and benefits 
of any plans for future development), and financial arrangements (such as up to date 
management accounts, forward financial planning, and lending and debt capacity).  

The list of minimum information requirements would be supported by guidance published on the 
ministry’s website (providing examples of what specific requirements might entail) and an iterative 
process whereby the regulator could request additional information during the assessment. This 
would ensure that in circumstances where the minimum information requirements do not provide 
an adequate information base, further more targeted information can be gathered to fill the gap.  

Recognising there are significant information asymmetries between permit/licence holders and 
the regulator, the onus would be for the permit/licence holders to demonstrate, and for the 
regulator to assess the validity of, their ability to give effect to the permit including meeting the 
decommissioning obligations satisfactorily. Furthermore, the information would need to be 
provided within a specified timeframe, and, to ensure that it is sufficiently robust, the regulator 
may require permit/licence holders to engage an independent third party expert, approved by the 
regulator, to verify the estimates. 

With regard to the frequency of periodic assessments, the regulations would set indicative time-
bound intervals (e.g. every three or four years). However, the regulator would have the flexibility 
to conduct out-of-cycle assessments (e.g. annually) or defer a regular assessment (e.g. by a year 
or two) depending on the project size, timeframes and levels of risk and complexity associated 
with individual decommissioning activities. This would provide for a risk-based approach to 
monitoring and enable the regulator to establish an adequate case-by-case monitoring scheme, 
whereby higher risk projects would be subjected to higher levels and more frequent monitoring 
and regulatory oversight.   

If, when assessed, it was found a permit/licence holder did not have sufficient capability to carry 
out and fund its decommissioning activities, a range of compliance and enforcement actions 
would be available (including requiring financial security to be established, as set out in below).   

Empowering the regulator to require financial security for decommissioning to be 
maintained and accessed, if necessary 

Under this option, the regulator would be empowered to require permit/licence holders to 
establish and provide financial security sufficient to discharge their decommissioning obligations, 
if/when deemed necessary to do so. To guide the regulator’s exercise of this discretionary power, 
regulations will be developed to establish the relevant processes and procedures. The key 
guiding principles for developing these regulations are set out below.  

The requirement for financial security to be established would follow the financial capability 
assessment, and be based on information regarding the permit holder’s financial status, projected 
decommissioning costs, risks and timing (as set out above). The regulator would have the 
flexibility to also take into account other matters, such as the permit holders’ financial strength 
and compliance history, so that to balance the impact of the financial burden on the permit/licence 
holder with the need to ensure that sufficient financial assurance in place. 

Financial security would be assigned to the permit, rather than any individual participating interest 
in a permit. This is consistent with the joint and several liability approach, as outlined above. This 
would mean that the value of the financial security would be incorporated into the value of the 
permit, and could therefore be recovered by the transferor from the transferee as part of the 
purchase price for the permit, or shared appropriately among the permit’s participating interests 
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based on their commercial arrangements.   

The type and quantum of financial security would be determined (and could be updated 
periodically throughout the life of the permit) to reflect the current and emerging risks to 
undertaking decommissioning activities, at any given point in time.  

Types of financial security often required in other comparable jurisdictions and sectors, include, 
but not limited to, insurance, self-insurance, bonds, deposits as security with a financial 
institution, an indemnity or other surety, a letter of credit from a financial institution, or a 
mortgage. These types of security tend to be sufficiently liquid, allowing permit holders to draw on 
their financial assurance at the time that costs, expenses or liabilities are likely to arise. They also 
tend to provide for the security to be payable to the Crown on demand, in the event or high risk of 
company default. The types of financial security would be specified as examples of acceptable 
forms of financial security, with the ability for the regulator to accept other types of security, if 
deemed appropriate in the given circumstances. Additional guidance as to what could constitute 
acceptable form of financial security in different circumstances would be provided for in 
regulations.  

The quantum of financial security required would be determined on a case-by-case basis, guided 
by the regulations and based on an estimate of future decommissioning costs, taking into account 
the number and type of facilities, wells and other infrastructure in the permit area. These would 
need to be carefully estimated, to ensure the financial security required accurately reflects the 
amount needed for decommissioning, and may therefore warrant a conservative approach. 

The requirement to establish financial security, as well as the form and quantum of security 
required, would be set out either in the permit conditions or a separate direction (e.g. a notice 
issued to the permit holder). Non-compliance would be grounds for regulator to take enforcement 
action (including using the expanded compliance and enforcement toolbox outlined in section 4.3 
below). 

Option 4.2.2: Increasing the use of non-regulatory means to improve 
monitoring and regulatory oversight 

Under this option, the regulator would develop an operational framework for requiring more 
detailed and up to date planning and financial information to be provided as part of its existing 
compliance function. It may also be able to require financial security for decommissioning to be 
maintained, although there is a degree of legal risk in doing so. This would enable the regulator to 
carry out more informed monitoring and regulatory oversight more effectively in the future, but 
would rely on voluntary cooperation by existing permit/licence holders to alter requirements set 
out in existing permit conditions. Under the current CMA settings, changes to existing permit 
conditions cannot be imposed by the regulator, instead and the permit holder has to consent to 
any change.      
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While requests to comply can be effective at supporting voluntary compliance where there are 
unintentional and low-level breaches (by making it easier for permit holders willing to do the right 
thing through information provisions) and court action and revocation can ensure enforced 
compliance in situations of intentional and serious breaches (by using the full force of the law); - 
neither of these tools are effective at assisting and directing compliant behaviour for mid-level 
breaches where permit holders may lack capability to comply and/or have propensity for non-
compliance. The enforcement tools suitable for this type of mid-level breaches would typically aim 
to improve the regulator’s visibility of the operator’s practices (through increased monitoring and 
targeted assessments), allow the regulator to compel action (through legally enforceable 
mechanisms), and may also provide for immediate corrective action (through the imposition of 
fines). 

In the context of potential failure to undertake and fund decommissioning activities, the regulator is 
currently restricted to prosecuting permit/licence holders (for a breach of ‘good industry practice’ or 
for a breach of the specific permit condition) or proceeding with the permit revocation procedures.  
If prosecution is successful, this would mean that a permit holder would be convicted of a crime 
under the CMA and may find it difficult obtain permits in the future. If a permit is revoked or 
transferred to the Crown, the permit holder would not be released of any liability for actions or 
omissions before the revocation or transfer date. However, there could be difficulties in practically 
compelling a former permit holder to fulfil an obligation if they are owned by one or more foreign 
companies, headquartered overseas, or if the company ceases to exist. In essence, the regulator 
is currently unable to compel action and/or order permit holders to compensate the Crown if the 
Crown ends up undertaking decommissioning because the permit holder did.   

More generally, the lack of suitable compliance and enforcement tools to address a diverse range 
of non-compliant behaviour means that the regulator is unable to take a proportionate enforcement 
action, using fit for purpose enforcement tolls, while taking into account the individual 
circumstances of each case. If the CMA compliance and enforcement toolbox is not expanded: 

 significant resources could be spent on taking disproportionate enforcement action relative to 
the breach that occurred; and 

 incidents of mid-level non-compliance may increase if no enforcement action is taken due to 
cost, probability of success, and public interest concerns; and 

 confidence and trust in the CMA regime, as well as the overall levels of compliance, may 
reduce if currently compliant operators perceive that there is a not a level playing field in the 
market, where non-compliant operators are able to get away with breaches and continue to 
operate unaffected.  

Weak incentives for non-permit holders to comply with the regulator’s information 
requests 

The CMA currently contains a general provision that enables the regulator to require information 
from any person for the purposes of administering the CMA. This provision is typically used to seek 
information from permit holders, and can also be used for ex-permit and non-permit holders (such 
as other interested or affected parties). Generally, information requests are made about active 
permits, and the operation and capabilities relating to those permits and permit holders.  

However, while it is an offence (with a corresponding financial penalty) for a permit holder not to 
comply with a request for information, there is currently no offence (nor any corresponding financial 
penalty) for non-permit holders (including ex-permit holders) not to provide information requested 
under this section.13 This means there can be little/no incentive for non-permit holders to comply 
                                                
13 This is exercised through section 33 which requires permit holders to “co-operate with the Minister, the chief 
executive, and enforcement officers for the purpose of complying with the conditions of the permit, this Act, and 
the regulations”. This section does not apply to non-permit holders. 
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Introducing a new enforcement power by enabling the regulator to accept 
enforceable undertakings  

This option would amend the CMA to provide the regulator with a power to accept enforceable 
undertakings, following a contravention of the CMA requirements. Generally used as an alternative 
to prosecution, it would allow a permit/licence holder to voluntarily enter into a binding agreement 
with the regulator. The regulator would have broad discretion to accept an undertaking from the 
permit/licence holder to take specific actions to address the contravention, in exchange for the 
regulator agreeing not to bring court proceedings. The parties can agree actions that are wider and 
more tailored than those that a court might impose, thus allowing bespoke solutions that address 
breaches in a proportionate manner.15. Examples of enforceable undertakings powers are 
contained in the Commerce Act 1986, the Financial Markets Authority Act 2011 and the Health and 
Safety at Work Act 2015 (HSWA). 

Once accepted, the undertaking would become legally binding and its terms would be directly 
enforceable by application to the court. The penalty for breach of an undertaking would be set at 
the maximum level of $200,000, which is broadly in line with the maximum penalties provided for 
other breaches of the CMA, and other legislation within the wider regulatory system (e.g. the RMA 
and HSWA). This level of penalty strikes the right balance between the deterrent value of the 
penalty and the incentives on a permit/licence holder to bear the risk of the cost of proceedings. 
The incentives for the permit/licence holder to enter into enforceable undertakings would depend 
on there being a credible threat of court action should they decline to cooperate. This means 
enforceable undertakings need to also be supported by continued use of litigation, where 
appropriate. 

In general, enforceable undertakings allow greater flexibility for the regulator to address non-
compliance, improve incentives to comply, and allow a more cost-effective enforcement response, 
as well as improving consistency with modern regulatory practice. 

Introducing a new enforcement power by enabling the regulator to issue compliance 
notices  

This option would amend the CMA to provide the regulator with a power to issue an enforceable 
compliance notice. A compliance notice is a formal notification from a regulator that states that the 
regulator has reasonable grounds to believe that there is a level of non-compliance, specifies exact 
requirements that the regulator believes are not being met, stipulates specific actions to address 
the non-compliance, and sets firm deadlines by which these actions must be completed. 

The validity and reasonableness of the content of the compliance notice would be able to be 
challenged in court by the recipient, which would provide the necessary checks and balances. The 
court will be able to direct the content of the compliance notice to be either complied with, 
overturned, or modified as the courts see fit.  

Failure to comply with a compliance notice would be made an offence under the CMA and attract a 
maximum penalty of $200,000, by application to the court. As with the proposed maximum penalty 
for breaches of enforceable undertakings, this is broadly in line with the maximum penalties 
provided for other breaches of the CMA, and other legislation within the wider regulatory system 
(e.g. the RMA and HSWA). 

 

                                                
15 Permit holders are obliged to adhere to their permit conditions. However, the regulator can only take action 
after a permit holder has failed to do so. This means a permit holder could be granted an exploration permit of five 
years duration and surrender after four years and 11 months without having completed the obligations that 
needed to be met within five years and remain “in good standing”. With enforceable undertakings, the regulator 
could observe a lack of progress after two years and intervene early to ensure the work programme is progressed 
(or the permit is surrendered earlier, allowing the acreage to be reallocated more promptly).  
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Ability to issue enforceable compliance notices would allow greater flexibility for the regulator to 
address mid-level non-compliance, improve incentives to comply, and allow a more cost-effective 
regulatory response. 

Introducing a regulation-making power to establish an infringement offence scheme  

Under this option, the CMA would be amended to include a new regulation-making power to enable 
a new infringement offence scheme to be developed in regulations. An infringement offence 
scheme provides an administratively efficient method of encouraging compliance with the law by 
imposing a set financial penalty following relatively minor breaches of the law. It effectively enables 
the enforcement officer to issue instant fee where there are reasonable grounds to believe that 
there has been clear, relatively low-level, breaches (such as the failure to file an annual royalty 
return or annual summary report by the due date). Infringement offence schemes are a common 
feature of many other regulatory regimes, including fisheries, resource management, and 
telecommunications.  

Under this option, the authority establishing an infringement offence scheme would be supported 
by the amendments in the CMA that would set the maximum fee to $1,000 for an individual and 
$3,000 for a body corporate, per infringement.  

Under this option, the detailed design of an infringement offence scheme would be set in 
regulations, as is the case with other regulatory regimes, and in line with guidance issued by the 
Ministry of Justice.16 The regulations would specify such provisions as the form of the infringement 
notice, the specific action or omission constituting an infringement offence, and the specific penalty 
levels for each infringement offence. The development of these regulations would be subject to a 
separate stakeholder consultation and Cabinet decision making processes. 

Introducing a new offence and penalty provision 

Under this option, the CMA will be amended to make it an offence for non-permit holders to not 
comply with the regulator’s reasonable information requests made under section 99F of the CMA.  

Failure to respond to an information request is often a lower level breach, and does not generally 
represent serious or reckless offending, unless there is a deliberate intent to mislead, obstruct or 
deceive the regulator. The maximum level of penalty would therefore be set at the same level as 
the penalty for a breach of permit holder’s obligations under section 100(2) of the CMA, which is 
$20,000, or $2,000 per day for an ongoing offence. This maximum penalty level provides an upper 
limit for the courts to determine the level of actual penalty based on the individual circumstances.  

Clarifying existing record keeping requirements  

Under this option the CMA would be amended to provide for a specific definition of the term 
“records” as it applies to permit/licence holders’ record keeping requirements, and a new regulation 
making power to further specify the details of the record keeping requirements in specific 
circumstances if necessary.   

The definition would be modelled on the provisions in the Tax Administration Act 1994, while 
building in some sector specific (decommissioning related) information. The CMA would be 
amended to clarify that all permit/licence holders, and in respect of each permit, would need to 
keep records (both electronically and in hard copies) of the following nature:  

 a record of the assets and liabilities of the permit holder; 

 a record of the income and expenditure of the permit holder; 

                                                
16 https://www.justice.govt.nz/assets/Documents/Publications/infringement-governance-guidelines.pdf 
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 a record of all entries from day to day of all sums of money received and expended by the 
person (in relation to that permit) and the matters in respect of which the receipt and 
expenditure takes place; 

 the charts and codes of accounts, the accounting instruction manuals, and the system and 
programme documentation which describes the accounting system used in each permit year in 
the carrying on of that permit activity; 

 books of account (whether contained in a manual, mechanical, or electronic format) recording 
receipts or payments or income or expenditure; 

 vouchers, bank statements, invoices, receipts, and such other documents as are necessary to 
verify the entries in the books of account referred to above; and 

 documents in respect of financial, economic, scientific or other technical data and information, 
including underlying calculations. 

In addition to these generic record keeping requirements, this option would also provide for some 
specific financial information requirements (drawing on the provisions of the Financial Reporting 
Act 1993) that would need to be provided to the regulator as part of the initial and periodic financial 
capability assessments. These specific requirements would differentiate between Tier 1 and Tier 2 
permits17 and include: 

 Tier 1 permits: financial statements that have been prepared in accordance with Generally 
Accepted Accounting Practice (GAAP) as defined in section 6 of the Financial Reporting Act 
2013.  

 Tier 2 permits: any financial statements that have been prepared in accordance with GAAP as 
required by any statute or regulation; or where the above does not apply, financial statements 
prepared in accordance with other non-GAAP financial reporting standards or authoritative 
notices and guidance as is promulgated by the accounting profession from time to time. 

The clarification of the record keeping requirements would allow the regulator to access the 
components that make up the permit holder’s financial information, as well as providing useful 
context within which the information is provided. For example, documents in respect of financial, 
economic and scientific data might relate to estimating the costs of decommissioning activities 
and/or provide context for items that go into royalty returns to help the regulator understand the 
origin of costs and revenues. In line with other legislation, and to ensure that records can be easily 
accessed by the regulator, the CMA would also provide for the records to be kept in New Zealand; 
kept in English, Te Reo Māori, or another written official New Zealand language; and be clear as to 
which permit(s) they relate to, and differentiate between activities undertaken under different 
permits. 

Option 4.3.2: Increasing the use of non-statutory means to improve 
compliance 

Under this option, the regulator would make greater use of its existing tools coupled with enhanced 
guidance, sector education and outreach. This option would involve building on the regulator’s 
existing sector engagement and education function, by issuing further, more detailed policy and 
guidance documents, direct outreach to permit/licence holders, publicising the outcomes of 
compliance activities, and using traditional and social media to increase awareness of the CMA 
regime, including compliance obligations and regulatory enforcement.  

                                                
 
.17 The CMA separates permits into two tiers to reduce the administrative burden for the majority of permit 
holders but increase the scrutiny applied to high-value or high-risk permits. Tier 1 permits are defined as complex, 
higher risk and return mineral operations, based on expenditure or production thresholds set out in Schedule 5 of 
the CMA. They are subject to closer assessment, monitoring and management. Tier 2 permits are lower risk and 
return industrial, small business, and hobby mineral operations, which are managed in a pragmatic streamlined 
process incurring less time and effort for all parties. 
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