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resolution to encouraging parents to reach agreement themselves, through out-of-court 
processes. The reforms aimed to enable the Family Court to focus its resources on 
serious and urgent applications that were not suitable for out-of-court resolution. Following 
the reforms, concerns were raised, that some reforms had a negative impact on children, 
parents and whānau and exacerbated existing issues.  

The Independent Panel  

In August 2018, the Minister of Justice appointed a Panel to review the 2014 reforms that 
relate to assisting parents/guardians to resolve disputes about parenting or guardianship 
matters.  

The Panel was asked to focus on the effectiveness of the 2014 reforms in protecting the 
interests of children when resolving disputes about their care or contact, and in achieving 
safe, timely and durable outcomes for them.  

The Panel consulted extensively in developing their report. Those most intimately affected 
by the 2014 reforms – children and young people, parents, caregivers, guardians, 
grandparents and other whanāu/family members – were surveyed. The experiences of 
community and professional providers were also drawn on.  

The Panel publicly released its final report on 16 June 2019. It found that the Family Court 
has the most complex of mandates, especially in relation to care of children matters, 
where the decisions deal not only with the past and the present but also the future. 

The final report is divided into four parts containing a total of 69 recommendations on: 
system-wide issues, ways to encourage early agreement, strengthening Family Court, and 
monitoring and development. 

The Panel’s recommendations represent an ambitious, wide-ranging programme of reform 
that would require significant resourcing to implement fully or at one time.  

Decisions on prioritisation were necessary and the Minister of Justice directed the Ministry 
to work on progression of recommendations to strengthen the Family Court, consistent 
with part three of the final report.  
 
This RIA considers why the recommendations chosen are the preferred start to a 
strengthened Family Court, addressing three key issues the Panel identified as impeding 
the effective functioning of the Family Court in resolving disputes about parenting 
arrangements or guardianship matters.  
 
Key Issues 
 
Drawing on consultations, submissions and research the Panel identified several 
consistent issues that impede the effective functioning of the Family Court: 
 

- Unnecessary delay of resolution through the court 
Delay of resolution of issues is endemic and impacted on most other areas in the 
family justice system. It is a significant factor in undermining confidence in the 
Family Court and can contribute to deepening parent and whānau conflict. 
 
While there has been a reduction in the number of applications being filed in the 
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The Minister has advised that he intends this package to be the first phase in a long-term 
programme of change in the family justice system that addresses the 2014 reforms and 
the broader underlying systemic barriers to access to justice. The initiatives should, 
therefore, be seen in that context. 
 
The proposed legislative responses are: 
 

• reinstatement of legal representation in the early stages of CoCA proceedings and 
legal aid for eligible parties;  

•  
• establishment of a children’s participation principle;  
• expectation on parents to consult, where appropriate, with children on important 

matters that affect them; 
• establishment of lawyer for child criteria for appointment;  
• requirement that a lawyer for child explain proceedings to the child; 
• obligation on lawyers to promote timely and cost-effective resolution; and 
• cross reference to the principles in section 4 of the Family Violence Act 2018 to 

guide decision making. 
 

The proposed non-legislative responses are: 
 

•  
 

 
  

• providing better information, under the auspices of the Family Court, to parents and 
whānau on the options that are best for them;  

• establishing Family Justice Liaison Officers to help parents and whānau navigate 
the system, provide information on process and engage with family justice 
providers; and 

• increasing the remuneration for lawyer for child  
 

While the focus of this initial package is on the Family Court itself, out-of-court options 
remain unchanged if parents and whānau are in a position to agree. Advice on out-of-court 
options will be provided through , better information, and the 
Family Justice Liaison Officers. It will also feature in the requirement for lawyers to 
promote a timely and cost-effective resolution. Data from the Ministry shows that it takes 
on average 37 days to resolve a case through mediation while it takes on average 268 
days in-court. The preferred package and other potential options have been assessed 
against the following objectives. These objectives directly target the three identified issues. 

Delay should be reduced (Reductions in delay in the Family Court): 
 

• reinstating legal representation in early stages of proceedings. It is expected that 
this will initially reduce the disproportionate number of without notice applications 
being made (68% of all applications) by approximately 15%;  

•  
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• Enhanced child wellbeing, mental health and life satisfaction from reduced conflict 

between parents and whānau through more timely and sustainable resolution of 
care of children matters. Separation and conflict have been linked to unauthorised 
school absence in children. ii Better school attendance may also be expected when 
conflict is minimised by reducing prolonged delay.  

 
• Reduction in parents and whānau stress from greater support from the Family 

Court as well as faster and more certain arrangements involving their children. This 
will feed into improved job and income prospects from a lack of distraction and time 
off work. Ultimately an improved life satisfaction. 

 
• Strengthened connections with whānau. Currently the delays in the Family Court 

mean that some children do not have contact with non-custodial whānau for 
significant periods of time. This can cause the relationship to disintegrate with 
associated detriment to the child and whānau wellbeing. 

 
• Greater sense of safety for applicants proceeding on-notice who have unidentified, 

or not yet established, family violence as they will be able to be dealt with by the 
Family Court in a more timely manner. 

 
• Greater sense of procedural fairness if delays are reduced and all cases can have 

legal representation. 
 

We have low certainty as to the full impact of the intervention to the cohort. However, the 
Australian Social Values Library (ASVL) can monetise a number of these impacts on a unit 
basis. These impacts have been calculated using reverse sensitivity analysis through 
Treasury’s CBAx tool. Reverse analysis was used to determine the level of impact 
required to breakeven. That analysis showed that only 2% of the 16,000 children that go 
through the Family Court under CoCA each year (the cohort) need to be affected 
(experience the potential benefits listed above) to the full amount monetised by the ASVL 
for the initiative to breakeven. 
 
Note that the cost to parents and whānau, who do not qualify for legal aid, and wish to 
engage a lawyer for the early stages of proceedings was not included in the CBAx reverse 
analysis. This means that it is more likely that 3% of the cohort will need to be affected for 
the initiative to breakeven.  
 
It is also likely that a greater proportion than 2 – 3 % of the cohort will be affected 
(experience the potential benefits listed above) but to a lesser degree and amount 
monetised by the ASVL. It is expected that this will still result in the initiative breaking 
even.  
There will be a financial but unquantifiable benefit to low income parents and whānau who 
will be able to access legal representation in early stages through legal aid rather than not 
proceeding with the case, representing themselves or feeling the need to find money to 
pay a lawyer. In addition, all parents and whānau making applications under CoCA will 
have a choice to access legal representation, thus removing the reported burden of having 
to try and appropriately represent themselves in court in early proceedings. 
 
A shift from without-notice applications to on-notice will also benefit respondents as they 
are more likely be involved from the inception of the case. This is consistent with the 
principle of natural justice. Operational benefits should flow to the State through improved 
court efficiency due to the expected reduction in without-notice applications involving the 
care of children.  
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types of applications heard in the Family Court by percentage of total volume.  

Table 2: Family Court Application Types 

Application Type Percentage of Total Applications 

Care of Children Act 30% 

Oranga Tamariki Act 18% 

Dissolution of Marriage and Civil 
Unions 

14% 

Family Violence 13% 

Mental Health  12% 

Protection of Personal Property 
Rights Act 1988 

8% 

The Family Court also deals with other family proceedings, including adoption and 
relationship property. 

The family justice system encompasses the Family Court, the services accessed via the 
Family Court or in relation to family issues, and the professionals who steward those 
processes and services.2 

Care of Children Proceedings 
 
The family justice system provides both in-court and out-of-court services for parents and 
guardians that need help in agreeing care arrangements for their children. This may be 
because they cannot agree themselves or because it is not safe (for example in cases where 
family violence is alleged). Research shows it is conflict that is more emotionally harmful to 
children rather than the actual breakup of the relationship. iv 
A diagram of how children’s care arrangement matters can move through the family justice 
system is in Appendix A. A process summary is in Appendix B3.  

These show that the Family Court process is complicated for care of children proceedings. 
Parents/guardians can use of out-of-court services exclusively, with an option to formalise 
agreements in court, use in-court services exclusively, with a separate pathway for without 
notice applications, or take a pathway combining some or all of these options. Pathways can 
be iterative, and come with different levels of support services, legal advice and judicial 
oversight. 

If the matter is not time critical then an ‘on-notice’ application can be filed. An on-notice 

                                                
2 These include lawyers, psychologists and providers of mediation and other services. 
3 An overview of the system can be found here: 
https://www.justice.govt.nz/assets/Documents/Publications/Care-of-children-process-overview.pdf 
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application is one in which the other party has the opportunity to respond to your application 
before the court makes the order.  

Legal representation is not permitted in the early stages of on-notice applications and 
applicants need to represent themselves in the Family Court. However, the Family Legal 
Advice Service provides initial advice and information to help parents/guardians understand 
their rights, responsibilities and options and to help complete court entry forms. This funded 
service is available for people who meet the income eligibility test. 

The proceedings will then be directed to mandatory out-of-court services unless an 
exemption applies. People can be exempt from participating if family violence has been 
disclosed, if a power imbalance exists, if one or both people are unable to effectively 
participate or where they would not participate. 

• Family Dispute Resolution (FDR) is a mediation service designed to remove the 
stress, conflict, and expense of going to court, and to help people develop the skills to 
resolve any future issues regarding the care of their children. 

• Parenting through Separation (PTS) is a course designed to help people understand 
and manage the effects of separation on their children.  

People can access these services without going to court.  

If people need to access the court via the ‘standard track’ (i.e. an on-notice application), a 
copy of the application is given to the other parent to respond and a court appearance will be 
scheduled. If agreement is reached the Family Court can then make a Final Parenting Order. 
If agreement is not reached the Family Court can schedule another court appearance.  

If the need to resolve the dispute is urgent then a without-notice application can be filed. 
Legal representation is permitted for without-notice applications. The court will process the 
application and make a temporary Parenting Order. The court will give documents to the 
other parent to respond and a court appearance will be scheduled. If agreement is reached 
the Family Court can then make a Final Parenting Order. If agreement is not reached the 
court can schedule another court appearance and/or make a temporary order. Any 
temporary order needs to be reviewed at a later date.  

Evaluationsv of court use since 2014 have shown: 

Pathways:  48% of people only went to court, 32% only made contact with out-of-court 
services, and 20% made contact with both. The majority of people who used out-of-court 
services did not continue on to court (61%). Their issues may have been simpler to resolve 
and did not require court intervention. 

Timeliness: The fastest path through the system was remaining out-of-court and the slowest 
path was the combination of in-court and out-of-court services. It took less time to go through 
the court pre-reforms. It is assumed that this is largely due to the shorter, less complex cases 
that were going to court, whereas now the court is left with lengthier, and often more complex 
cases. For example, without notice applications take 2.1 times the court time of on-notice 
applications, as interim orders need subsequent review.  

Outcomes:  People who made contact with both in-court and out-of-court services were least 
likely to reach a lasting outcome where they could stay out of the system. People who only 
required out-of-court assistance were 14 times more likely to achieve a lasting outcome than 
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the out-of-court/in-court pathway. In-court alone people were almost 5 times more likely to 
achieve a lasting outcome than the out-of-court/in-court pathway. However, the unknown 
complexity of cases going to court may have an effect on the likelihood of a lasting outcome.  

The 2014 reforms 

The 2014 reforms were intended to reduce conflict between separating parents, diverting 
cases away from the Family Court, where appropriate, and reducing the adversarial nature of 
disputes over children. The basis of the 2014 reforms was that out-of-court processes for 
resolving care of children disputes are more timely and sustainable, thereby reducing the 
emotional harm to children caused by conflict and delays.vi  

The main changes of the 2014 reforms were: 

• FDR replaced out-of-court counselling as a means of assisting separating parents to 
focus on their children and reach agreement about care arrangements 

• FDR and PTS (an existing information programme) were made compulsory before an 
application could be made for a parenting order or to decide a dispute between 
guardians (subject to exemptions) 

• The Family Legal Advice Service was established 

• Legal representation was removed from the early stages of on-notice CoCA 
proceedings. 

Evaluation of the 2014 Reforms 

The Ministry has been monitoring and researching the 2014 reforms since their 
implementation.  

Evaluation indicates that the fundamental underpinnings of the reforms are sound i.e. that 
out-of-court processes are more effective, but that some key assumptions behind the reforms 
should be examined.  

Key findings from five individual reports evaluating different aspects of the 2014 reforms 
showed: 

Volumes and timeliness 

The number of CoCA applications filed reduced by approximately 4,000 per year immediately 
after the reforms were implemented. However, the proportion of without-notice applications 
increased. The approximate proportion of CoCA applications which were filed without-notice 
increased from 30% in the two years prior to the reforms, to 70% in the two years following 
the reforms (Refer to Table 1). 

The key drivers identified by interviewed applicants for filing without-notice were: ability to 
access legal representation, dealing with issues promptly and getting a decision. When faced 
with the choice of an on-notice application or a without-notice application, interviewed 
applicants, who could not resolve their dispute out-of-court, opted for the latter.  

The findings regarding mandatory self-representation were that: 

• A few parents did find representing themselves straightforward but most found it 
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justice system. It is a significant factor in undermining confidence in the Family Court and can 
contribute to deepening parent and whānau conflict. Despite a reduction in the number of 
applications being filed in the Family Court, there has been no reduction in delay (Please 
refer to Table 1).  
 
The Panel found that: 
 

• a significant increase in the number of without-notice applications has resulted in 
increased resolution times for both without notice and on-notice cases; 

• removal of lawyers in the early stages of proceedings for on-notice applications can 
result in a lack of focus in progressing proceedings in the Court; 

• an increase in self-represented parents and whānau requires a greater time 
commitment; 

• lack of triaging of applications has prevented cases moving through the Court in a 
timely way; 

• there are insufficient judges to deal with cases in a timely manner, and a resultant 
backlog that requires resolution; and 

• there is a lack of psychological report writers and, in some places, lawyer for child. 
 
Insufficient support for parents, whānau and family 
 
The Panel found that much of the information to assist children, parents and whānau to 
understand family justice services and options to resolve issues around the care of children 
is inaccessible and of poor quality. It heard that:  
 

• people want information that will allow them to navigate the services confidently and 
make informed decisions; 

• in the early stages of separation, timely and robust legal advice can assist with early 
resolution, however there is limited access to state funded legal advice for those who 
are unable to afford a lawyer; 

• people often have to rely on themselves to navigate through a complex and 
fragmented system and this is especially true for Māori communities where 
responsibility for raising children is the collective responsibility of the whānau, hapῡ 
and iwi; and 

• there are significant barriers for disabled parents and children when engaging with 
family justice services and lack of disability awareness among professionals. 

 
Limited participation by children 
 
Research indicates that children do not want to be decision makers in Family Court matters 
but do want to participate in the decision-making process. The Panel heard from a number of 
children who expressed the same.  
 
The Panel found that there is limited participation by children in issues that affect them and 
concern as to whether their voices are heard and their views taken into account both in and 
out-of-Court. In-court, lawyer for child is appointed to determine and represent the child’s 
views. The Panel found that there was considerable variation in how lawyers for child 
approach this task. 
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Limited participation from children was an issue before the 2014 reforms, however there 
were no specific proposals in the 2014 reforms about children’s participation. Children’s 
participation in decisions that affect them is a fundamental right in the Children’s Convention, 
this right is not reflected in CoCA or the Family Dispute Resolution Act 2013. There is no 
expectation for parents to consult with children on decisions about their care. 
 
There are a number of impacts, harms or possible improvements that this proposal seeks to 
address. The degree to which it does is discussed in section 5.2. 
 
Impact on children 
Children of separation and divorce with ongoing inter-parental conflict are four times more 
likely to have social and emotional problems than the general population.vii Gluckman et al 
show it is conflict that is emotionally harmful to children rather than the actual breakup of the 
relationship.viii This is particularly important as the Panel found that delay is felt more 
profoundly by children as their sense of time is slower. ix 
 
There is also an abundance of evidence that children who experience parental separation 
are, on average, worse off than their peers in intact families, on a number of measures of 
wellbeing including mental disorder, behavioural issues and substance abuse. x This is 
especially so where parents are in ongoing conflict.xi 
 
The UMR report found that children’s overriding memories and experiences of the family 
justice system were negative including a representative example of a child that “just gave up 
on everything”.xii 
 
Impact on parents and whānau 
Timely and sustainable resolution to disputes is also a key factor in reducing parental stress 
and anxiety as to the arrangements for their children.xiii The UMR report showed that going to 
Court was a “highly emotional time (with high stress) that is time consuming and unfair “.xiv 
However the UMR report also found that having a lawyer reduced stress as they (parents 
and whānau) were being guided by someone who was knowledgeable of the system. xv  
 
Issues with personal safety 
The Panel found that “the delays in the Family Court prevented timely assessment of a 
child’s safety and often increased the level of conflict between parents and whānau.”xvi  This 
is particularly an issue for delayed cases filed on-notice that have unidentified or not yet 
established family violence at their core. 
 
The Panel also found that the removal of lawyers from some proceedings and inequitable 
access to justice disproportionately affects victims/survivors, who will be the group feeling 
most unsafe.xvii 
 
Impact on connections with whānau 
The Panel found that delays in the court system mean that some children do not have 
contact with non-custodial whānau for significant periods of time. This can cause the 
relationship to disintegrate, with associated detriment to the child’s and whānau’s wellbeing. 
xviii  
 
Impact on procedural fairness and trust in the Family Court 
Australian cost benefit analyses of legal aid have estimated a 20% increase in court 
efficiency when lawyers are present. xix  
 
This is consistent with the Ministry’s expectation that the reinstatement of legal 
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children and young people). 

The Panel, that these initiatives originated from, held over 110 meetings and received over 
500 submissions. They engaged with judges, lawyers, mediators, professionals, community 
groups and users of the family justice system. They also commissioned UMR to undertake 
qualitative research by interviewing key groups, such as Māori, Pasifika, the disabled, and 
children themselves, to get their views on what was working and proposals for improvement.  

We do not have records of all consultation undertaken by the Panel, however there were two 
formal consultations. The Panel initially consulted on what these groups thought the issues 
were with how the Family Court currently operates. The Panel undertook a second round of 
consultation on the direction it was considering taking in regard to recommendations for 
reform.  

The Panel’s report drew on the expertise of the Office of the Children’s Commissioner; on the 
research of academics, both domestic and international; and on the experiences of other 
jurisdictions. The report references preliminary results of a major study by the University of 
Otago Children’s Issues Centre, and commissioned further research by UMR, a specialist 
market research company. The Panel also had access to an expert reference group. 

Consultation with Māori  

The extent of the Panel’s engagement with Māori, particularly with iwi that may have cultural 
redress under the Te Hiku o te Ika Iwi (Crown Social Development and Wellbeing Accord), is 
unknown. This will be taken into account when planning for future engagement on 
implementation of these proposals. 

In regard to Part 3 of the Panel’s report, encompassing the package of proposals covered by 
this RIA, stakeholders who responded via formal mechanisms identified: 

Reinstatement of legal representation 

The Panel did not specifically consult on reinstating lawyers, but rather concentrated on 
recommendations to improve the current Family Legal Assistance Service. However, the 
issue did come up in consultation. A few submitters were wary of reinstating lawyers at every 
stage of care of children proceedings. They believed it could create more conflict, that the 
lawyers would become mouthpieces for their clients, and that, in general, lawyers promote 
an adversarial approach. In contrast, some submitters thought that early legal advice could 
be helpful to prevent disputes escalating, promote agreement and provide a reality check. 

In addition, many submitters thought that reinstating lawyers would be enough to reduce the 
numbers of without-notice applications, while others thought it would not. 
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Establishment of a children’s participation principle and Expectation to consult children 

The Panel did not consult specifically on these proposals but drew on the findings of the 
UMR report for its final recommendations. Children and young people reported in the UMR 
report that the Family Court process is made easier when children/young people are kept 
informed, feel empowered to talk and ask questions, and where there is greater transparency 
about what is happening. The Panel noted children’s participation in decisions that affect 
them is a fundamental right in the United Nations Convention on the Rights of the Child. 

Lawyer for child  

The Panel consulted on a number of issues around the role of the lawyer for child and made 
a series of recommendations, some of which are included in this initial package of reform, 
including establishing criteria for the appointment of lawyer for child. 

Most submitters agreed with this initiative. Submitters emphasised the importance of using 
criteria focussing on personality, cultural background and training and experience to match 
each child with the best lawyer for child to represent their views and best interests. 

Some professional submitters noted that the proposed criteria are the same as the Oranga 
Tamariki Act 1989 and supported alignment of the legislation. 

A few submitters raised concerns about the availability of suitable lawyer for child 
candidates. Some professionals working in the Family Court felt that matching the child with 
an appropriate lawyer for child was already standard practice and had mixed views on 
whether it would be necessary to put it into legislation. 

Early and just resolution 

The Panel did not specifically consult on requiring lawyers to promote timely and cost-
effective resolution. This recommendation arose from consultation on early legal advice and 
the ability of lawyers to minimise conflict and is based on a similar provision from Australia. 

Further consultation 

In the time available, the Ministry engaged with the Chief Justice and the Principal Family 
Court Judge, the Joint Venture on Family Violence and Sexual Violence Business Unit, the 
Ministry of Social Development, the Ministry of Business, Innovation and Employment, and 
Oranga Tamariki in developing these proposals. 
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Government Agencies 

In general, agencies were supportive of the proposals and offered helpful insight and 
comment to clarify and strengthen them. 

Oranga Tamariki 

Oranga Tamariki provided the following feedback: 

In general, we support the notion that children should be directly involved in making 
decisions on matters that affect their future. At the same time, child’s wellbeing should 
always be at the centre of decisions that involve them. Sometimes these principles 
come into conflict, as we believe could be the case with this proposed legislative 
requirement.  

We would encourage that the role and responsibility for the lawyer for child be 
enhanced to show there is a clear link between the lawyer for child and the 
expression of the child’s view. Ultimately, they are best placed to provide impartial 
support for the child and would mitigate the issues you’ve identified.  

Overall, we would like to proceed with caution, especially with regard to the 
practicality of parents or guardians being able to self-determine the appropriateness 
of consultation with their children. We look forward to working with you on any support 
you may need in developing guidance for parents and guardians.  

Oranga Tamariki notes for example its concern about family situations involving family 
violence or care and protection proceedings under the Oranga Tamariki Act. In addition, the 
child has the right to not want to talk to a parent or guardian and should be able to choose 
their level of participation. Oranga Tamariki also has concerns around parents and guardians 
imposing differing views and involving the child further in the conflict between adults. Oranga 
Tamariki note that there are other mechanisms to support parents consulting with their 
children that could be enhanced, such as the role of lawyer for child, a refreshed information 
strategy and Parenting Through Separation courses. In response, the proposal has been 
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breaking even. 
Please refer to Section B: summary 
impacts: benefits and costs, page 6, for 
a full explanation of the reverse analysis 
undertaken. 
 
The scale of the problem outlined by the 
UMR research and the Panel’s report 
would indicate that some positive 
impact is expected. 

Parents and 
whānau  

Reduction in 
stress and 
anxiety 
 
 
 
 
 
 
 
 
 
 
 

The ASVL can monetise this impact on 
a unit basis. Reverse analysis was used 
to determine the level of impact required 
to breakeven. That analysis showed 
that only 2 - 3% of the cohort needed to 
be affected by this impact, the reduction 
in depression impact and safety impact, 
to the full amount monetised by the 
ASVL for the initiative to breakeven. 
 
Note that the cost to parents and 
whānau, who do not qualify for legal aid, 
and wish to engage a lawyer for the 
early stages of proceedings was not 
included in the CBAx reverse analysis. 
This means that it is more likely that 3% 
of the cohort will need to be affected for 
the initiative to breakeven.  
 
It is also likely that a greater proportion 
than 2 - 3% of the cohort will be affected 
but to a lesser degree and amount 
monetised by the ASVL. It is expected 
that this will still result in the initiative 
breaking even. 
Please refer to Section B: summary 
impacts: benefits and costs, page 6, for 
a full explanation of the reverse analysis 
undertaken.  
 
The scale of the problem outlined by the 
UMR research and the Panel’s report 
would indicate that some positive 
impact is expected. 

Low 

Children, parents 
and whānau 

Strengthened 
connections 
with whānau 
 
 

Using the evidence available it is not 
possible to quantify this impact. 
However, given the scale of the problem 
shown in the Panel’s report, any 
improvement on the status quo should 
have some positive impact on the 
individuals involved. 

Low 

 Increased 
sense of 
personal 

The ASVL can monetise this impact on 
a unit basis. Reverse analysis was used 
to determine the level of impact required 
to breakeven. That analysis showed 

Low 
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