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The Minister for Biosecurity is proposing a Biosecurity Act Amendment Bill to make targeted 
amendments to the Biosecurity Act 1993 (the Act). The objective of the Bill is to ensure biosecurity law 
continues to protect our environment, human health and trade, supports our economy, and provides 
all users of the Act with a fit-for-purpose toolbox that is complete, effective, efficient and future-proof. 

Summary: Problem definition and options 

What is the policy problem? 
• The biosecurity system is increasingly under pressure. The cost of primary sector production

losses from pests has increased from an estimated $1.5 billion cost in 2009, to an estimated $4.3 
billion cost in 2020. The increasing volume and diversification of goods imported has changed the
biosecurity risks we face. Climate change increases risks of new pests establishing and
established pests spreading. The Mycoplasma bovis outbreak is the largest-scale biosecurity
event New Zealand has faced. It highlighted significant pressures facing the biosecurity system
and Government’s exposure to fiscal shocks from medium and high scale biosecurity responses.

• MPI has identified critical pain points in the Biosecurity Act 1993 (the Act) which impede the
effectiveness of the biosecurity system, and which constrain progress and trade:
o Biosecurity risk management is becoming more expensive. Compensation can be a significant

cost to the Crown and may not be incentivising individuals to take steps to reduce their
biosecurity risk.

o We need to future proof how we manage risk. For example, significant time and resources are
required to develop import standards, increasing the likelihood that our requirements will not
keep up with actual risks, and limiting imports. This could adversely affect consumer choice,
business innovation, and international trade.

What is the policy objective? 
• The overarching policy objective of the proposed amendments is to ensure biosecurity measures 

continue to protect our environment and human health and support our economy. As a secondary
objective, we want to provide all users of the Act with a fit-for-purpose toolbox that is complete,
effective, efficient and future-proof. 

What policy options have been considered, including any alternatives to regulation? 
• We are proposing the Biosecurity Act Amendment Bill as the solution to critical pain points. Our

focus is making targeted improvements to ensure that we fulfil our stewardship of the biosecurity
system.

• The Bill touches particularly on six aspects of the Biosecurity Act:
o Enforcement and Compliance
o Compensation
o Offshore and Border 
o Readiness and response
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1. Structure of this RIS 

1. The Regulatory Impact Statement for the Biosecurity Act Amendment Bill (the Bill) is split 
into multiple parts to group similar issues together and improve the structure and 
coherence of the document. The parts are: 

• Part 1: Overview 

• Part 2: Enforcement and Compliance 

• Part 3: Compensation 

• Part 4: Offshore and Border 

• Part 5: Readiness and Response 

• Part 6: Long-term management 

• Part 7: Surveillance and Legislation Interaction 

2. Part 1: Overview sets up the background for the Bill, and the overarching problem 
definition, opportunity, and the objectives for the Bill. 

3. Parts 2 to 7 detail the specific issues and options which relate to the overarching 
opportunity and objectives. 
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2. Part 1: Overview 

4. This is part of the RIS is Part 1: Overview. This part: 

• introduces the biosecurity system and necessary background information; 

• establishes the overarching problem definition and objective for the Bill as a whole; 

• provides information about the 2024 public consultation; 

• sets out the criteria that we will use to assess options; and 

• provides information about how the Bill will be implemented and monitored. 

3. Introduction to the biosecurity system 

5. New Zealand’s biosecurity system underpins trade, primary production, and biodiversity. 
The Biosecurity Act 1993 (the Act) provides the legal framework for the biosecurity 
system. The Act helps keep harmful organisms out of New Zealand, manage those that 
get into the country, manage established pests and diseases, and helps assure trading 
partners of the quality of our exports. The Act also interfaces with other systems. For 
example, preventing pests such as exotic mosquitoes (that carry diseases of human 
health significance) from becoming established has significant positive implications for 
the economy, environment, and health of New Zealanders.  

6. The biosecurity system has multiple components, rules and participants that rely on 
each other to protect New Zealand’s way of life and values. 

3.1. Background on the biosecurity system 

The biosecurity system protects New Zealand’s way of life 

7. Biosecurity is about excluding, eradicating, or managing pests and diseases that pose a 
risk to New Zealand’s economy, environment, human health, and way of life. These pests 
and diseases include threats to plant and animal health, human health, and invasive 
species that threaten our unique and indigenous species and ecosystems. Biosecurity is 
part of the One Health approach to recognise the interconnectedness of human, animal, 
and environmental health, emphasising collaboration to address health challenges. 

8. The biosecurity system also contributes to supporting national security outcomes. A 
major biosecurity incident could have implications for national security, including 
significant economic harm. An intentional (or attempted) release of disease-causing 
agents like bacteria, viruses, or toxins to harm humans, animals, or crops by a state or 
non-state actor would also be of national security concern. 

9. Incursion of pests and diseases is included as a National Risk on New Zealand’s 
National Risk Register recognising the potential these have to cause serious immediate 
and/or long-term effects on New Zealand’s safety and prosperity, requiring national-level 
intervention and coordination to manage and respond.  

10. In New Zealand, biosecurity does not include managing or responding to diseases 
carried and transmitted by humans, such as measles. These are led by Health 
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Trade and travel benefit New Zealand, but also present biosecurity risks 

14. Biosecurity allows animals, plants, and food to be safely moved within New Zealand and 
to and from other countries. New Zealand benefits from this trade and travel: 

• Food and fibre export revenue is forecast to reach $59.9 billion in the year to 30 June 

2025.2 

• The food and fibre sector employed 360,000 people in the year to 31 March 2023.3 

• The food and fibre sector accounted for 10 per cent of New Zealand’s gross 

domestic product in the year to 31 March 2023.4 

15. The food and fibre sector has enabled the economy to grow, creating jobs and prosperity. 
The country’s freedom from major pests and diseases enables primary producers to 
grow high-quality produce and trade freely. New Zealand’s primary producers feed 
New Zealanders and people across the world. Tourism is an important service export for 
the economy. 

16. New Zealand’s native biodiversity and taonga species are socially and culturally 
important to New Zealanders. Biosecurity protects the health and value of the country’s 
animals and plants, including economically and culturally important species. The 
country’s natural heritage and landscapes are also an intrinsic part of the nation’s 
identity. They are key reasons that international visitors choose to visit, and biosecurity 
protects this. 

17. Trade and travel contribute to a better standard of living and wellbeing in New Zealand. 
Imports can reduce the price and increase the variety and availability of goods like fresh 
produce, groceries, cars, appliances, farm machinery, and animal feed.  

18. However, trade and travel also create biosecurity risks. Every time something or 
someone enters New Zealand, a pest or disease could also enter. The biosecurity 
system aims to reduce biosecurity risk without unnecessarily hampering trade. 

19. Biosecurity comes at a cost. For example, offshore exporters and New Zealand 
importers may need to pay for testing, or for treating products to kill pests before 
products are shipped. They may need to pay for product inspection before export and on 
arrival. These costs are often passed on to purchasers in New Zealand. 

Biosecurity involves balancing benefits and trade-offs 

20. New Zealand seeks a low level of biosecurity risk to protect what we value. However, if 
New Zealand tried to remove all risk, trade and travel would stop. Some trading partners 
might retaliate by not accepting New Zealand’s exports. Even then, there would still be 
risk. For example, pests could arrive in the ocean or on the wind.  

 
2 Situation and Outlook for Primary Industries (SOPI) June 2025. 
3 Situation and Outlook for Primary Industries (SOPI) June 2025. 
4 Situation and Outlook for Primary Industries (SOPI) June 2025. 
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21. This raises key questions for biosecurity decision-makers, such as how much risk we can 
accept while facilitating trade and travel. Such questions are at the heart of how 
New Zealand manages biosecurity. 

22. In balancing these benefits and costs, we also need to be sure that: 

• the system is fair; 

• we create incentives so that people do the right thing; 

• the system is effective at a national and community level; 

• the system remains science-based; and 

• any costs are proportionate and well justified. 

Biosecurity involves more than the government 

23. Biosecurity is a shared responsibility and operates at all levels — international, national, 
regional, and local. It is a system where everyone helps to identify, reduce and manage 
risk. This includes international travellers, landowners, importers and those who work 
with our natural resources. 

24. Many industries have a direct interest in biosecurity, including primary producers, 
importers, and exporters and the industry bodies that represent them such as DairyNZ, 
Beef + Lamb New Zealand, Pork NZ, Aquaculture New Zealand, Horticulture 
New Zealand, and Kiwifruit Vine Health. MPI works closely with industry to manage the 
risks that industries might face and share decisions in how to respond to outbreaks. 

25. Māori hold key interests and statutory and constitutional Treaty roles in the management 
of natural resources. For example, Māori participate in surveillance, incursion response, 
and the proactive management of pests and diseases. Māori biosecurity practices such 

as iwi environmental plans, rāhui,5 and surveillance have become an important part of 
biosecurity management. We are building partnerships with hapū/iwi to increase Māori 
participation and decision-making in biosecurity readiness and response activities. 

26. Science and research organisations are also involved. MPI co-invests to support and 
enhance research and innovation and to foster the sharing of scientific knowledge to 
better understand and manage biosecurity risks. 

3.2. Background in the Biosecurity Act 1993 

The Biosecurity Act 1993 

27. The Act provides the legal basis for a wide range of activity across the biosecurity 
system. There are provisions in the Act which are relevant to:  

• leadership in the biosecurity system; 

• pre-border activities to manage risk offshore; 

• activities at the border to manage risk from incoming craft, passengers and goods; 

 
5 A rāhui is a temporary ritual prohibition, closed season, ban, reserve. 
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• funding arrangements and cost recovery for some areas of biosecurity;  

• surveillance for pests and diseases; 

• responses to incursions; 

• long-term management of established pests and diseases; and 

• interfaces with other legislation administered by other agencies (e.g. Health Act 1956 
and the Hazardous Substances and New Organisms Act 1996) 

28. The Act does not have a purpose statement. The Long Title of the Act is “An Act to restate 
and reform the law relating to the exclusion, eradication and effective management of 
pests and unwanted organisms”. The Act replaced several Acts that dealt with separate 
aspects of biosecurity. The Long Title also gives an indication of the scope of the Act. The 
Act focuses on: 

• pests, which are organisms that are the subject of a pest management plan; and  

• unwanted organisms, which are organisms that are capable or potentially capable of 
causing unwanted harm to any natural and physical resources or to human health. 

29. Passed in 1993, the Act is now just over 30 years old. The Act focuses on providing the 
key powers, duties and restrictions that are needed to run an effective biosecurity 
system, with generally little guidance on how those tools should be used. In other words, 
the Act is empowering. It provides the toolbox and leaves much scope for policy and 
practice to determine how those tools should be used.   

Other legislation plays an important role 

30. Other statutes play an important role in the biosecurity system. This is not a 
comprehensive list, but highlights some of the other key statutory regimes involved in or 
related to the biosecurity system:  

• Resource Management Act 1991 (administered by the Ministry for the Environment); 

• National Animal Identification and Tracing Act 2012 (administered by MPI); 

• Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 
(administered by the Ministry for the Environment); 

• Conservation Act 1987 (administered by the Department of Conservation); 

• Wildlife Act 1953 (administered by the Department of Conservation); and 

• Hazardous Substance and New Organisms Act 1996 (administered by the Ministry 
for the Environment). 

• Health Act 1956 (administered by the Ministry of Health). 

• Civil Defence Emergency Management Act 2002 (administered by the Ministry of 
Civil Defence and Emergency Management).  
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Previous regulatory reform in the biosecurity system 

31. The Act has been amended quite frequently over the years. Many amendments have 
been minor (for example, amendments made as part of a Statutes Amendment Bill) or 
consequential to other reforms (for example, new organisms amendments made in 
2003).   

32. The most significant amendments to the Act were made in: 

• 1997 – this was a large amendment act, mostly resolving problems or gaps identified 
during initial experiences of implementing the Act;  

• 2008 – this amendment act was small but significant, as it clarified the interface with 
the Hazardous Substances and New Organisms Act 1996 and (through a change 
made at select committee) introduced the independent review process for import 
health standards; and 

• 2012 – the Biosecurity Law Reform Act 2012 introduced: 

o a full replacement of Part 5 of the Act (pest management), to implement the 
legislative components of the National Pest Management Plan of Action; 

o a new Part 5A to provide the legislative basis for the Government Industry 

Agreement on Biosecurity Readiness and Response;6 and 

o improved provisions for marine biosecurity, such as the introduction of the craft 
risk management standard. 

Non-regulatory efforts to improve the biosecurity system7 

33. As part of the Natural Resources cluster budget in 2022, MPI received funding for cost 
pressures to address critical gaps in New Zealand’s biosecurity system and support 
increasing demand for services.  

34. Biosecurity New Zealand, a business unit of MPI, continually delivers research and 
guidance to help improve biosecurity practices. An example is the Marine Biosecurity 
Toolbox, a 5-year (2019-24) research programme aimed at protecting New Zealand’s 
marine environments from the impacts of non-indigenous species. 

35. The government has implemented national biosecurity strategies for a more resilient 
biosecurity system and to set strategic priorities. Biosecurity New Zealand launched the 
Ko Tātou programme as part of implementing the “Biosecurity team of 4.7 million” 
strategic direction from Biosecurity 2025. While the Ko Tātou campaign has recently 
been retired, there were several biosecurity engagement programmes that were 
launched under the Biosecurity 2025 Ko Tātou banner that continue to strengthen 
New Zealand’s biosecurity system. 

 
6 The Government Industry Agreement is a partnership between industry groups and the Government. 
There are 25 partners, including MPI. Its purpose is to promote industry and government working together 
in decision making and sharing the costs of readiness and response activities. 
7 This is a snapshot, rather than an exhaustive list, of recent key initiatives. 
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36. The Biosecurity Business Pledge is a partnership that aims to help all New Zealand 
businesses take a proactive approach to their biosecurity practices. The Pledge has been 
developed by businesses and aims to make biosecurity a core part of operational 
activity. Under the Pledge, businesses commit to proactively manage biosecurity risks 
and are provided with information and resources to support that. 

37. Tauranga Moana Biosecurity Capital (TMBC) and Biosecurity Taranaki are multi-
stakeholder regional biosecurity collaborations set up to build engaged and proactive 
communities that will be more prepared and respond better to biosecurity threats, 
enabling increased regional environmental and economic resilience. 

38. Biosecurity New Zealand is currently developing a Biosecurity System Action Plan to 
create a shared direction and commitment from partners and participants across the 
system. This plan will replace the existing Biosecurity 2025 and aims to establish a set of 
tangible and achievable actions to deliver timely and effective improvements to the 
system where they are needed most, making the best use of existing resources. 

39. There is also the work done under the Government Industry Agreement. The Government 
Industry Agreement is a partnership between industry groups and the Government. 
There are 25 Government Industry Agreement partners, including MPI. Its purpose is to 
promote industry and government working together in decision making and sharing the 
costs of readiness and response activities.  

40. A range of government agencies, boards and local government bodies lead and manage 
various areas of government relevant to biosecurity outcomes including trade, the 
border, and surveillance, readiness, response and pest management. MPI works across 
these bodies to ensure that responsibilities and activities are aligned across the wider 
state sector to produce good outcomes for biosecurity. 

41. International partners and bodies set international standards and obligations including 
the World Trade Organization, the World Organisation for Animal Health, the 
International Plant Protection Convention, and Codex Alimentarius Commission. MPI 
shares and gains expertise to ensure New Zealand’s biosecurity requirements align with, 
and influence, international standards for trade set by these organisations. 

4. Problem definition for the Biosecurity Act Amendment 
Bill 

42. The biosecurity system is increasingly under pressure. The cost of primary sector 
production losses from pests has increased from an estimated $1.5 billion cost in 2009, 

to an estimated $4.3 billion cost in 2020.8 The increasing volume and diversification of 
goods imported today has changed the biosecurity risks we face. Climate change 
increases risks of new pests establishing and established pests spreading. The 
Mycoplasma bovis outbreak is the biggest biosecurity event New Zealand has faced. It 

 
8 Economic cost of pests to New Zealand. 2020 Update. MPI Technical Paper No:2021/29. 
www.mpi.govt.nz/dmsdocument/48496/direct  
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highlighted significant pressures facing the biosecurity system and Government’s 
exposure to fiscal shocks from medium and high scale biosecurity responses. 

43. Biosecurity law is increasingly becoming not fit-for-purpose. We started with a broad 
review of the Act to overhaul the legislation for the future. In the review, we confirmed 
that the Act remains somewhat enabling, and has generally served us well. However, MPI 
has identified critical legislative pain points that impede the effectiveness of the 

biosecurity system, and which constrain progress and trade:9 

• The costs of biosecurity risk management are not appropriately balanced. The 
compensation settings are more generous by international standards which means 
compensation can be a significant cost to the Crown, and may not be incentivising 
individuals to take steps to reduce their biosecurity risk. 

• Biosecurity risk management is becoming cumbersome and unwieldy. Considerable 
time and resource are required to develop import standards, increasing the 
likelihood that our requirements will not keep up with risks, and limiting imports 
which affects consumer choice, business innovation, and international trade. The 
long-term management of pests that have established is unnecessarily time 
consuming and difficult to access. 

44. The biosecurity system needs a modern biosecurity law that protects what is important 
to New Zealand. We have an opportunity to ensure legislative settings reflect the context 
of today and the future. If these are not addressed, all initiatives from all users of the Act 
(central government, regional councils, the primary sector, and communities) to address 
biosecurity threats and risks remain constrained by the outdated framework set by the 
Act. 

5. Objectives of the Bill 

45. The overarching objective of the Bill for MPI is ensuring biosecurity law continues to 
protect our environment, human health, and supports our economy. As well as reducing 
the risk of pests and diseases from entering New Zealand, biosecurity plays a major part 
in limiting certain pests and diseases already established in New Zealand, through a 
range of management activities. This directly impacts productivity, sector growth and 
market access. The biosecurity system is crucial to protecting our natural environment, 
taonga species, and biodiversity, and also supports legislation to protect human health.  

46. As a secondary objective, we want to pursue targeted changes to the Act to provide all 
users of the Act with a fit-for-purpose toolbox that is complete, effective, efficient and 
future-proof. Robust regulatory systems, and the capability to keep them fit-for-purpose, 
are important to the prosperity of New Zealanders. The now-completed Biosecurity Act 
Review identified critical pain points with the Act and unrealised opportunities. MPI 
seeks to strengthen, streamline, and future-proof the biosecurity system. It will help to 
deliver better value for money and enable more comprehensive management of risk. 

 
9 This is not an expansive list but covers the most critical issues. Each pain point we discovered is 
discussed in detail in the topic-based impact statements. 
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47. Our focus is to make targeted improvements to ensure that we fulfil our stewardship of 
the biosecurity system and biosecurity law. As we carry out that work, we also seek to 
take advantage of opportunities to ensure our system reflects our way of life and the 
context of today. 

48. If these objectives are delivered, we should see: 

• enhanced measures to manage biosecurity risks – offshore, at the border and within 
New Zealand; 

• better incentives of the right behaviours and improved personal responsibility;  

• regulations are fit-for-purpose and reduce regulatory burden and compliance costs; 

• responsibilities are appropriately shared – devolved decision-making; and 

• sustainable economic growth and trade opportunities. 

6. Public consultation on the Bill 

6.1. 2024 public consultation 

49. The Minister for Biosecurity launched public consultation on proposed changes to the 
Act on 19 September 2024. Consultation ran until 13 December 2024.  

50. In addition, MPI attended 36 external engagements with a wide range of partners and 
stakeholders during the public consultation period. Twenty-seven of the engagements 
were with industry groups, five were with Māori/iwi groups, and three were with other 
government agencies. We also met with the Legislation Design and Advisory Committee.  

51. MPI has published a summary of submissions on its website.10 

52. We received a total of 137 written submissions from public consultation. We break this 
down in this document by submitter category and by proposal. 

Figure 2 - Submitter categories and number of submitters 

  

 
10 www.mpi.govt.nz/dmsdocument/68292-Summary-of-feedback-Consultation-on-proposed-
amendments-to-the-Biosecurity-Act-1993 
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• Advocacy group: An advocacy group is any organisation which states that it 
represents the views of a group, or advocates for changes to policy for a group (and 
which is not a Government Industry Agreement partner – see further down). 

• Business: Any other business that is not a primary producer or processor. 

• Community organisation: Local community groups, volunteer groups, charities, 
not-for-profits etc (and which is not an advocacy group). 

• Government Industry Agreement partner: Organisations that are Signatories to the 
Government Industry Agreement for Biosecurity Readiness and Response. 

• Individual: Submitters who did not submit on behalf of an organisation. 

• Local government: Territorial and unitary authorities, and regional councils. 

• Māori organisation/Iwi/Hapū: Iwi and hapū, or an organisation representing Māori 
interests. 

• Other: Organisations that are not in scope of other categories 

• Primary producer and processors: A primary producer is any farmer or grower, 
whether an individual or a business, involved in the production of raw goods (e.g. 
agriculture, horticulture, aquaculture), or processing of raw goods into products. 

• Research or university entity: An academic or research organisation. 

• Travel and shipping industry: Entities involved in either travel or shipping business 
(airports, airlines, ports, cruise, cargo, shipping). 

53. The range of topics covered by the public consultation is diverse. This means it is not 
possible to draw common themes on the substantive ideas covered in submissions. 
However, our overall observations are as follows: 

• There are strong supporters and equally strong opposition on many of the proposals. 

• Submitters who supported a proposal tended not to provide extensive feedback 
setting out the rationale for their position (though there are exceptions). MPI 
assumes this is because the submitters agreed with the rationale and position MPI 
provided in the discussion documents, and therefore, the submitter did not feel 
compelled to repeat these statements. On the other hand, submitters who opposed 
a proposal tended to provide extensive information setting out their concerns. This 
comes through strongly in the submission themes, which may seem 
disproportionately negative despite a majority of submissions supporting a proposal. 

• Many submissions, on various proposals, were supportive of MPI’s objective to 
deliver flexibility and clarity in legislation. 

• For many topics, submitters provided feedback which said, or suggested, that 
implementation is key to their final view on the proposal. Submitters wanted to know 
in-detail what a proposal would mean for them, on-the-ground, in practice. 

• On a related point to the above, across the board, submitters wanted to engage 
further with MPI to further discuss the proposals (to better understand the proposal 
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58. For example, the focus of the ‘Effective’ criterion for enforcement proposals will be on 
the question of “Does the option better protect New Zealand from biosecurity risk, while 
supporting our economy?”. In contrast, the focus of the ‘Effective’ criterion for 
compensation proposals will be on the question of “How will the option affect incentives 
to manage biosecurity risk?” and “Does the option allow Government to manage fiscal 
pressures more sustainably?”. How we consider each criterion will be clearly set out for 
each topic. 

59. Some sections may also have additional criterion where relevant. For example, the 
compensation section has a specific criterion around fairness. Fairness is particularly 
relevant to proposals that affect how much compensation the government pays to those 
who suffer losses from the exercise of government powers. 

8. Implementation 

60. The Bill is most likely to be scheduled for introduction in mid-2026. A full parliamentary 
process will follow. MPI would be the lead agency for implementation. The proposed 
changes will affect many users of the Act, but MPI would be the most substantially 
affected.  

61. Some proposals will require changes to secondary legislation to be implemented. 
Changes to secondary legislation will be included in scope of implementation. 

62. Some changes to secondary legislation must be in place by the date of Royal Assent, to 
give effect to the associated legislative change. These proposals are: 

• Border fines for travellers with high-risk goods; 

• Regional council access to infringement offences for pest management; 

• Enhancing compliance options for breach of a Controlled Area Notice; and 

• Compensation – improvements to the operation of the scheme (specifically the 
proposal to Codify the dispute resolution process). 

63. The extent of the effect on MPI operations and the amount of work required to implement 
the changes has not yet been scoped. Following Cabinet approval of policy proposals, 
MPI will determine the operational effects the changes have. 

64. Many of the proposals will also affect other users of the Act, including management 
agencies, local governments, and other central government agencies. MPI will work with 
these stakeholders following Cabinet approvals to understand the full extent of these 
effects. 

65. Following this, MPI will develop a plan to change, or create new operational policies, 
protocols, and procedures. MPI will not, however, design implementation for external 
users. Instead, MPI will develop a dedicated communications plan to ensure that all 
users of the Act are aware of the changes made by the Bill.  
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9. Monitoring 

66. Once any legislative changes have been in force for five years, MPI will start a review of 
the performance of the updated Biosecurity Act. 

67. Monitoring and review activities would likely focus on answering these questions:  

• Have the Bill’s amendments led to more effective and efficient biosecurity risk 
management? 

• Have the legislative changes solved the problems we identified? 

• Are industry groups, producers, and other participants in the biosecurity system well 
informed of any updated requirements? 

• Are relevant parties complying with the updated requirements? 

• Have sufficient monitoring strategies been implemented? 

• Is MPI working with Treaty partners and relevant industry groups to enable and 
ensure compliance? 

• Have enforcement activities been undertaken where continued non-compliance has 
been identified? 

• Have new powers led to appropriate actions, and what impacts or unintended 
consequences have there been on individuals or communities? 
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10. Part 2: Enforcement and Compliance - Introduction 

68. Part 2: Enforcement and Compliance addresses areas which touch on enforcement of 
the Biosecurity Act.  MPI has tools to encourage voluntary and assisted compliance with 
biosecurity law to support the biosecurity system. When these are not enough, 
enforcement and compliance tools are available under the Act to enable the regulator to 
penalise those who do not follow biosecurity law. These tools can help drive behaviour 
change where incentives alone are not sufficient. 

69. This model is called the VADE (Voluntary, Assisted, Directed and Enforced) model. MPI 
uses the VADE model across all its compliance systems:  

• Voluntary compliance are actions taken to inform, educate and engage people so 
they voluntarily comply with legislation. Most people are willing to do the right thing 
if they know the law. 

• Assisted compliance is providing extra assistance to people and focusing on 
individuals and groups to remind them of the consequences of non-compliance. 

• Directed compliance is about applying tools to direct people to achieve behaviour 
change. This can include lower-level regulatory measures. 

• Enforced compliance applies the full extent of the law and includes prosecuting 
offenders. 

70. Within that context, biosecurity enforcement is focussed on preventing biosecurity harm 
before it occurs. This is because biosecurity offending can have permanent impacts, for 
example where a new pest or disease is introduced. Deterrence plays a critical role in 
maintaining compliance with the Biosecurity Act. The severity of penalties issued by the 
courts is one source of deterrence against non-compliance with the Biosecurity Act. 

71. The Biosecurity Act establishes a range of duties, offences and penalties which are 
applied by the courts. The Act sets out offences that involve prosecution through the 
courts and the maximum penalties that can be imposed if an offender is successfully 
convicted.  

72. This part of the RIS covers the following topics: 

• Increased penalties and sentencing guidance in the Biosecurity Act  

• Power of inspectors during searches  

• Border fines for travellers with high-risk goods  

• Improve information requirements and offences for unaccompanied goods 

• Regional council access to infringements 

• Improve enforcement of controlled area notices 

• Introduce enforceable undertakings 

• Enhancing compliance options for Places of First Arrivals 
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73. Each topic is structured in the same way: 

• background to the topic; 

• problem / opportunity; 

• options; 

• assessment of the options;  

• preferred option; and 

• impact analysis of preferred option. 

  

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 26 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

11. Increased penalties and sentencing guidance in the 
Biosecurity Act  

11.1. Background 

Offences and penalties regime in the Biosecurity Act 

74. The Biosecurity Act sets out a range of civil and criminal offences. The Biosecurity Act 
provides for a parallel civil process - pecuniary penalty orders – for some criminal 
offences. Criminal offences comprise a mix of strict liability and mens rea offences. 

75. The Biosecurity Act states that where the same act or omission, or substantially the 
same act or omission, could give rise to proceedings under both pecuniary penalty 
proceedings and criminal proceedings: 

• Criminal proceedings may be started whether or not pecuniary penalty proceedings 
have been started. 

• If criminal proceedings are started when pecuniary penalty proceedings have been 
started but not completed, the pecuniary penalty proceedings are stayed. 

• Criminal proceedings may not be started if pecuniary penalty proceedings have 
resulted a pecuniary penalty order being made and is upheld following any appeals, 
or where appeals are abandoned.  

76. Most penalties were last updated in 2012. 

77. The Biosecurity Act enables the making of Biosecurity Emergency Regulations. These 
Regulations can specify offences and non-compliance breaches of the Regulations. The 
Act also empowers any such regulations to prescribe the penalty for an offence — 

• where the offence is committed by an individual, a fine not exceeding $15,000; and 

• where the offence is committed by a body corporate, a fine not exceeding $75,000.   

Pecuniary penalties  

78. The Act provides for pecuniary penalty orders that can be issued by the High Court. 
Pecuniary penalties are non-criminal monetary penalties that can be imposed by a court 
in civil proceedings.   This means that they aren’t criminal proceedings, and the standard 
of proof required to show that someone didn’t comply is that it’s more likely than not that 
they did or didn’t do the specified action. This is called the balance of probabilities. 
Examples of offences include failing to answer official enquiries, providing misleading or 
false information relating to importation requirements, breaching controlled area 
notices and breaching compliance orders relating to notifiable organisms.  

79. Pecuniary penalties for corporates have a maximum penalty of $10,000,000 if they do 
not make a commercial gain from the breach. For corporates that make a commercial 
gain from the breach (and the amount of that gain can be ascertained) orders can be 
imposed within the penalty limit of the greater of $10,000,000 or 3 times the value of the 
commercial gain. Where the amount of commercial gain cannot be ascertained, the 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 27 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

penalty limit is the greater of $10,000,000 or 10% of the turnover of the body corporate 
and all its interconnected bodies corporate (if any).   

Infringement offences 

80. The Act also provides for infringement offences. Infringement offences are a subset of 
criminal offences that do not result in criminal convictions. Infringement notices are 
instant fines issued by inspectors or authorised persons appointed under the Biosecurity 
Act, and are strict liability offences. Infringement notices at the border are set under 
specific Regulations. Border infringement fees have a limit of $1000.  

Criminal sanctions  

81. For individuals, there are a range of offences that carry both imprisonment and a fine. 
Fines have different maximum limits depending upon the nature of the offence. Fines for 
strict liability offences can vary from $1,000 - $50,000 for individuals, depending upon 
the offence. Corresponding imprisonment limits for those offences range from six 
months to 5 years. For the same offences, criminal fines for corporates range from 
$15,000 - $200,000. 

82. Where an offender is prosecuted, judges look at the specific facts of the case to 
consider the appropriate sentence to deal with the offending. In making this decision, 
judges rely on the maximum penalties set out in the Biosecurity Act, the guidance, 
principles and purposes in the Sentencing Act 2002, and any relevant case law. The 
maximum sentence is usually given only in the most serious cases.  

Sentencing guidance 

83. The Biosecurity Act currently does not contain sentencing guidance. Courts have 
developed their own sentencing criteria for biosecurity offences through case law. The 
criteria include a range of aggravating factors including offending for commercial gain, 
offending associated with the international wildlife trade, high biosecurity risks with 
potential significant economic consequences, repeat offending, and extensive 
premeditation and planning.  

11.2. Problem or opportunity 

The level of penalties in Biosecurity Act is not effectively supporting the 
deterrence objective 

84. Sufficiently high penalties are a core component to deter non-compliance. However, 
high penalties for biosecurity offending are rare.    

85. Biosecurity offending is not as clear about risk and who the victim is compared with 
other offending. For example, the risk associated with an assault case is clear as the 
harm either did or did not happen. There is also a clear victim. For biosecurity offences, 
risk is a question of yes – a threat to biosecurity was introduced, or no – a threat to 
biosecurity was not introduced but it could have caused a catastrophic outcome if it had 
been. This ambiguity around risk can make the decision to issue a penalty for an offence 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 28 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

difficult and unclear. However, even one non-compliant action has the potential to have 
serious social, economic, environmental and health implications.  

86. The current penalties were last updated in 2012 and some of the maximum penalty 
levels for criminal offences may no longer sufficiently reflect the seriousness of the 
offending. This has implications for deterring non-compliance and behaviour that 
presents significant biosecurity risk.   

87. From a whole of system perspective, the biosecurity system complements a range of 
related frameworks - two key ones being resource management and the regulation of 
hazardous substances. There is an inconsistency between biosecurity and these other 
systems. The penalties in these other systems are higher for broadly similar misconduct 
than that provided for under the Biosecurity Act. 

88. There is a risk of further growing this disparity between the regimes as both the resource 
management and hazardous substances regimes are currently being reformed. In both 
cases, there are substantially higher penalties proposed for offences similar to 
biosecurity breaches. In addition, the existing disparity between New Zealand and 
Australian biosecurity penalty thresholds can create a risk of New Zealand being seen as 

a softer touch.11 

There is insufficient caselaw to assist judges in this specialised area 

89. Judges deal with a low volume of biosecurity cases where most offenders are first-time 
offenders who plead guilty. This has created a base of case law for biosecurity 
sentencing that result in the issuing of low sentences for offending. This case law can 
influence a judge's decision-making during sentencing and guide them towards 
imposing a low penalty.  

90. Low numbers of cases involving low level offending means judges may not have the 
necessary depth or range of precedent cases to rely on when sentencing for more 
complex cases presenting factors unique to the biosecurity system that aggravate the 
nature of offending.  

91. The lack of case law relating to sentencing for breaches of biosecurity law has also been 
identified by the judiciary. In the September 2024 District Court decision of MPI v Elliott & 

Elliotts Wholesale Nursery,12 Judge S J O'Driscoll stated the following:   

• "Counsel have referred me to a number of cases to assist in setting a [sentence] 
starting point, not all of which are particularly helpful. None relate to charges under s 
154O(11) of the Biosecurity Act 1993, and most of them are factually quite 
dissimilar. That is not the fault of counsel; rather, it is a reflection of the small 
number of sentencing decisions in this area." 

 
11 To illustrate, a breach of Australia’s biosecurity import conditions can include fines up to $444,000 or 
10 years’ jail time or both. New Zealand’s penalties for the general duty relating to importation (section 
16A) are imprisonment for a term not exceeding 12 months, a fine not exceeding $50,000, or both. 
12 [72] MPI v Elliott & Elliotts Wholesale Nursery [2024] NZDC 23178 
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92. High penalties are rarely imposed in biosecurity cases. Judges are not always willing to 
increase penalties beyond what has been imposed previously unless the situation is 
clearly a serious departure from offending in analogous cases. This stems from the 
doctrine of precedent where courts look to rules established in prior cases to inform 
cases where similar facts or points of law are being decided. 

93. Two factors may contribute to this: 

• Most biosecurity offenders are first-time offenders. Courts tend to reserve harsher 
penalties for repeat offenders.  

• Most biosecurity offenders plead guilty. Under section 9 of the Sentencing Act, a 
guilty plea is a mitigating factor in sentencing decisions.  

94. This creates a base of case law weighted towards the lower range of possible penalties. 

11.3. Options 

Increased penalties  

Option 1 – status quo 

95. Option 1 is the status quo. Penalty levels would remain unchanged.  

Option 2 - make targeted increased penalties and criminal sanctions for serious 
offences in the Biosecurity Act 

96. Option 2 seeks to make targeted increased penalties and criminal sanctions for serious 
offences in the Biosecurity Act. Under this option, specific penalties and criminal 
sanctions would be increased: 

• Where the Act provides for both civil penalties and criminal proceedings - criminal 
fines should be increased but overall remain lower than what could be imposed 
under a civil proceeding.  

• Where the Act only provides for criminal proceedings – fines should be increased for 
some offences to reflect the serious nature of the offending. 

• Biosecurity emergency regulation fines – fines should be increased for both 
individuals and corporates to reflect the serious nature of the offending.  

97. The table at Appendix 1 lists the offences and proposed increased penalties. The 
identified offences are those that sit on the more serious side of the spectrum of 
offending. They also represent the type of offending that could cause significant 
potential and actual risk of a biosecurity incursion or incident. 

98. For individuals, there are a range of breaches which can be prosecuted either as a civil 
pecuniary penalty or a criminal offence (infringement fines or prosecutions). Having 
reviewed the current maximum criminal punishment, we consider that overall, these are 
set at an appropriate level proportionate to the nature of offending – barring the 
proposals in the Bill looking at specific increases in infringement fees.  
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99. Criminal offences carry the possibility of imprisonment and a fine, which are significant 
punitive elements for individuals. MPI data also shows that most offending at the 
individual level is low-level offending with most offenders entering a guilty plea early in 
the process.  

100. In relation to biosecurity emergency regulation fines, we consider the fines are set too 
low in the context of: 

• the behaviour that is sought to be prevented; and 

• the potential and actual risks from the offending. 

101. Biosecurity emergency regulations are anticipated to be made in the event of a severe 
biosecurity outbreak (such as a Foot and Mouth Disease (FMD) outbreak). The purpose 
of these regulations would be to provide for necessary restrictive measures to manage 
and mitigate damage from an extraordinary event. In the case of an FMD outbreak, 
regulations could provide for: 

• authorising or directing people to dispose of animal carcasses and other animal 
products in burial pits (whether on-farm, in a mass burial pit or in municipal 
landfills); 

• restricting access to areas of high FMD risk to prevent the disease being spread 
accidentally; and 

• requiring pre-emptive culling of healthy animals in properties adjacent to an 
infected property to create a “firebreak”, to avoid infection spreading.  

102. Given the severity of FMD to New Zealand’s economy, breaching conditions or failing to 
follow directions given under biosecurity emergency regulations could have serious 
consequences.  

103. There is a wider issue as to whether biosecurity emergency offences should be set via 
Regulations. This section does not consider that question. We simply note that as it 
stands, should offences be made under these Regulations, the penalties would be lower 
than penalties set for other similar non-emergency related offences (for example, 
breaching a Controlled Area Notice). This is an anomaly. It is therefore appropriate that 
penalties for breaching emergency regulations be set high to act as a deterrent to 
offending (noting that the maximum ceiling would only be applied in the worst-case 
scenarios).  

Option 2 is a new proposal that has not been consulted 

104. Option 2 is a new proposal. While we did not consult on a proposal for targeted 
increases to penalties and criminal fines, we received three submissions from the 2024 
public consultation (for example, from Horticulture New Zealand) commenting that the 
current penalties are too low in the Biosecurity Act. 
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Sentencing Guidance 

Option 1 – status quo 

105. Option 1 is the status quo. There would continue to be a lack of sentencing guidance in 
the Biosecurity Act.  

Option 2 – introduce sentencing guidance into the Biosecurity Act 

106. Option 2 would introduce sentencing guidance into the Biosecurity Act. The provisions of 
the Sentencing Act would continue to apply. Guidance in the Biosecurity Act would set 
out specific factors within that overall framework for judges to consider during 
sentencing for biosecurity offences. Guidance would promote the following: 

• Deterrence: breaches of biosecurity compliance requirements can create 
high/unacceptable risks for the regulated system or sector. Guidance would make it 
clear that sentencing should be sufficiently punitive to discourage re-offending and 
encourage others to voluntarily comply. 

• Highlight unique features of the regulated system: this would be a way to help 
raise judicial awareness of unique features and specific enforcement challenges in 
detecting biosecurity offences. 

107. The following components could be included within sentencing guidance to support this 
objective: 

• consideration of not just harm but also of the biosecurity risk, whether actual or 
potential, created because of the offending and likely economic, trade and 
environmental consequences. 

• the specific enforcement challenges in detecting biosecurity offences. 

• whether the offending was in the pursuit of commercial gain; and 

• the degree of departure from prevailing standards in the person's sector or industry 
if and where applicable, as an aggravating factor. 

Option 2 received wide support in the 2024 public consultation 

108. Option 2 was included in the 2024 public consultation as Proposal 13. The proposal was 
framed as a general concept (i.e. we did not provide specific factors that would be 
included in a sentencing provision) with feedback invited on whether sentencing 
guidance should focus on specific factors, such as deterrence or risk.  

109. Most submitters supported introducing sentencing guidance, but there was no clear 
preference whether guidance should focus on addressing harm, or to primarily promote 
deterrence to manage biosecurity risk.  

110. While there was no clear preference on what guidance should focus on, we consider a 
dual approach on focussing on deterrence and identifying specific aggravating factors 
unique to the biosecurity system would best serve the overall purpose of sentencing 
within the biosecurity enforcement system.  
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Guidelines said that policymakers should consider "the level of maximum penalties 

provided across the statute book for similar offences of similar severity".15  

117. As noted earlier, both the resource management and hazardous substances legislative 
regimes are currently being reformed, with substantially higher penalties proposed for 
comparable offences. We note that reforms in resource management and hazardous 
substances reflect a systems shift. However, it remains appropriate and equitable that 
biosecurity penalties are increased to achieve current legislative parity across similar 
statutes as they relate to breaches of comparable context. 

118. Option 2 is adaptable in that increased penalties provide a greater spectrum of fines that 
could be imposed depending upon the seriousness of specific biosecurity offending. 
Option 2 would also provide certainty to judges.   

Sentencing guidance  

119. Option 1 (status quo) would not provide specialist guidance to support judges in a 
technically complex area like biosecurity. While court developed guidance could enable 
adaptability to a certain extent, it is less than what clear legislated criteria could provide.  

120. Option 2 (introduce sentencing guidance) meets all the criteria better than Option 1. 
Sentencing guidance would clearly set out deterrence objectives and specific 
aggravating factors, supporting effectiveness and adaptability of the biosecurity 
enforcement regime.  

121. Sentencing guidance would provide support to judges in better understanding the 
unique features and risks presented by biosecurity offending and likely to assist in the 
imposition of higher penalties. Guidance that focusses on deterrence as well as specific 
aggravating factors unique to the biosecurity system would best achieve the 
enforcement objective of the biosecurity framework.  

122. Biosecurity is a specialist area that judges may be unfamiliar with. Some submitters said 
sentencing guidance was needed as biosecurity is a complex and technical area. The 
New Zealand Law Society stated that "The Law Society considers this could be positive 
in the biosecurity context. This is a specialist area well removed from the ambit of most 
offences where punishment is dealt with under the Sentencing Act 2002." 

123. Experience with other Acts has shown that sentencing guidance can offer greater clarity 
and consistency into the sentencing process. For example, of the Acts that MPI 
administers, the Fisheries Act 1996 and the Food Act 2014 contain provisions that 
provide additional considerations for courts to consider during sentencing. Section 
274(4) of the Food Act 2014 requires judges to consider factors such as how likely a 
person would be harmed from the offence and the potential or actual implications of the 
offending on trade. Similarly, section 254 of the Fisheries Act 1996 requires judges to 
consider the inherent difficulty in detecting fisheries offences and the need to maintain 
adequate deterrence against offending. 

 
15 Page 155, (2014) NZLC R133 R133 Pecuniary Penalties 
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12. Power of inspectors during searches  

12.1. Background 

126. Under section 111, biosecurity inspectors can apply for a warrant to authorise the entry 
and search of any place where: 

• there has been or may have been an offence committed against the Act that is 
punishable by imprisonment; 

• there is or may be evidence of the commission of an offence against the Act that is 
punishable by imprisonment; or 

• there is any thing that is intended to be used for the commission of an offence 
against the Act that is punishable by imprisonment. 

127. The Act requires the New Zealand Police (Police) to attend any search under section 

111.16 

128. Sometimes, people obstruct a search by attempting to remove or destroy evidence, or by 
fleeing the scene. It is an offence to obstruct an official in section 154O(2). Enforcing 
section 154O(2) requires prosecution in the Courts. Other than prosecution, MPI has no 
power available in the Act to stop the obstruction immediately which can impede the 
outcomes of the search. 

129. Police have general powers to arrest for obstruction through the Crimes Act 1961. MPI 
therefore relies on Police to support its searches, as constables have a power to arrest 
for obstruction. When MPI undertakes a search, it coordinates with Police to ensure a 
constable is present to attend the search and assist MPI. Since 2019 there have been 17 
searches undertaken by MPI under section 111. All these searches have been attended 
by a constable. We understand that none have resulted in an arrest because after 
warning the person about potential arrest, the obstruction stopped. 

130. Notably, the Fisheries Act 1996 provides Fishery Officers with a power of arrest. Section 
203 of the Fisheries Act sets out the parameters of a power of arrest. The power of arrest 
centres around continued offending behaviour and refusal to desist from offending, with 
arrest being the last resort. Fishery Officers who have a power of arrest find that it is 

beneficial in encouraging compliance and to stop obstruction.17 

12.2. Problem or opportunity 

131. Obstruction during a biosecurity search can jeopardise the integrity of the search, as it 
may prevent inspectors collecting vital evidence of offending. An inspector not being 
able to address obstruction on-the-spot could mean that evidence cannot be collected 

 
16 There is a proposal in clause 99 of the Regulatory Systems (Primary Industries) Amendment Bill to 
remove the requirement for Police to attend a search under section 111. That Bill is currently awaiting the 
Committee of the Whole stage. 
17 Fishery Officers tell us that the power of arrest is only used a handful of times a year. Based on best 
available information, in the five-year period to November 2022, there were at least 11 arrests made 
under the Fisheries Act. 
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where it has been established that there are reasonable grounds to believe there is 
evidence of offending (through the issuing of the search warrant). 

132. This means that MPI may not be able to effectively enforce breaches of the Act that 
could have significant impacts on the biosecurity system, the environment, and the 
primary industries. We consider that inspectors should be empowered to effectively 
execute search warrants, as so empowered by section 111. 

133. MPI expends time and resources to plan a search for a particular day and time, including 
organising a constable’s attendance. At times, MPI may fly staff from other parts of the 
country. For a variety of reasons, Police may then need to cancel their attendance due to 
operational priorities which results in delays and an unnecessary expenditure of time 
and resources. MPI’s need to rely on Police to support the execution of search warrant is 
an unnecessary burden for both Police and MPI because requires a constable to attend a 
search where they may have a very minor role to play. 

12.3. Options 

Option 1 – status quo 

134. Option 1 would maintain the status quo. That means reliance on Police for arrest powers 
to support a search warrant.  

Option 2 – enable inspectors to arrest a person obstructing the execution of a 
section 111 search warrant  

135. Option 2 would amend the Biosecurity Act to empower a biosecurity inspector to arrest a 
person who the inspector believes on reasonable grounds is obstructing the inspector 
from executing a search warrant (issued under s111(1) of the Act). 

136. On the recommendation of New Zealand Police, we are proposing to seek a similar 
power of arrest to that available in sections 263(2) and (3) of the Customs and Excise Act 
2018. This empowers a Customs officer to arrest a person and either deliver the person 
to a constable or release the person where completing the formalities of the arrest is 
unnecessary. 

137. This proposal would require that MPI is responsible for filing a charging document if the 
arrested person is issued with a summons. To achieve this, the amendment to the 
Biosecurity Act would require that, if the arrested person is issued with a summons in 
accordance with sections 28 and 30 of the Criminal Procedure Act 2011, the duties 
under section 31 of that Act (relating to the filing of a charging document) are the duties 
of the biosecurity inspector. 

138. There would be legislative and operational safeguards on the proposed power of arrest. 

139. Legislative safeguards include: 

• The power would be limited to obstruction during the execution of a search warrant 
under section 111 of the Act. The power would not be available for any other 
situation. 
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• A requirement for the inspector to order the person to desist from obstructing before 

exercising the power of arrest.18 

• Where an arrest is made, MPI could either: 

o release the individual, if the arrest has enabled MPI to control the situation; or 

o promptly deliver the individual to Police if they continue to obstruct. 

• Inspectors would need to be specifically authorised with the power of arrest as part 
of their appointment. 

140. Operational safeguards include: 

• The power would be limited to the few inspectors who execute search warrants 
pursuant to section 111 of the Biosecurity Act and are appointed as biosecurity 
inspectors. This means that of the almost 900 inspectors, the power of arrest would 
be available to only approximately 60 or so MPI investigators.  

• Around 50 MPI investigators are multi-warranted. This means they are already 
required to complete mandatory safety defensive tactics training before they can be 
appointed as a Fishery Officer, and this includes training around arrest for 
obstruction pursuant to section 203 of the Fisheries Act. Around 10 inspectors are in 
the new Biosecurity New Zealand compliance team, which undertake search 
warrants of low-to-medium complexity. These inspectors would undergo the same 
training. This training would include unconscious bias training. 

• Arrest would be the last resort where the use of all other field tactics has failed to 
work such as tactical communications and warnings. 

• Where the risk assessment prior to the operation found the operation would be 
assessed as being of heightened risk, MPI could still request the Police attend. 

• MPI will monitor the use of the arrest power, including maintaining and reviewing 
records of demographic information regarding people who are arrested by 
biosecurity inspectors. 

Option 2 received an equal number of supportive and opposing submissions in the 
2024 public consultation 

141. Option 2 was included in the 2024 public consultation as Proposal 6. There was an equal 
number of supportive and opposing submissions for the proposal. Opposing 
submissions were much firmer in their opposition. Supportive submissions were more 
conditional and cautious. 

142. The overall theme from opposing submissions is that Police have specialist training and 
specific skills which makes it more appropriate for Police to have arrest powers. They 
also said that the proposal may not sufficiently safeguard arrestees’ rights and dignity. 
Supportive submissions said that the proposal could increase efficiency and reduce the 

 
18 See section 203 of the Fisheries Act 1996. 
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152. Option 2 also ensures that searches are not unduly delayed in situations where Police 
are required to cancel at the last minute. This ensures enforcement of the Biosecurity 
Act is more robust. 

153. Option 2 meets the adaptable and efficiency criteria as it gives biosecurity inspectors a 
power to address obstruction during a search. This means searches can be conducted 
without relying on Police. This reduces administrative, operational, and financial burdens 
for both MPI and Police as resources are freed up and MPI can schedule its activities 
without having to coordinate with Police availability. 

154. In terms of training, as noted earlier, MPI investigators (warranted as biosecurity 
inspectors) already go through safety defensive tactics training. Some equipment would 
be needed if biosecurity inspectors had a power of arrest, for example handcuffs and 
other health and safety equipment such as stab-resistant vests. However, the 
implementation costs will be minimal and absorbed through baselines. 

155. In terms of clarity, we do not anticipate Option 2 to have any impact on the simplicity, 
certainty, and transparency of the law. 

156. It is contentious how Option 2 meets the proportionate criterion. On one hand, arrest 
powers are tightly held by specific enforcement agencies. However, MPI is one of those 
enforcement agencies, as the fisheries regulatory system currently has a power of arrest. 
Further, obstruction is one of the most serious offences in the biosecurity system. 

157. Fishery Officers tell us that the power of arrest is only used a handful of times a year. 
There are also situations where someone is arrested, but Fishery Officers do not need to 
proceed with the formalities of the arrest (e.g. did not require handcuffing the individual 
and delivering them to Police). The initiation of the arrest process achieves the purpose 
of getting the person of interest to comply. If fishery officers proceed with an arrest, they 
are required to deliver the person to a constable. 

158. Arrest is an intrusive and rights-infringing power. The Bill of Rights Act 1990 protects the 
right of freedom of movement (section 18), the right to be secure against unreasonable 
search and seizure (section 21), and the right against arbitrary arrest and detention 
(section 22). The Crimes Act 1961 carves out justified limitations on those rights for 
Police when it comes to arresting and detaining people.  

159. Further, while the status quo does lead to inefficient operations, since 2019 there have 
only been 17 search warrants under section 111 undertaken by MPI. It could be argued 
that the relative infrequency of searches does not create a compelling case for change to 
the status quo. This was a point that some submitters stated in their submissions. 

160. We met with the New Zealand Police on 5 March 2025. Police made suggestions about 
how the proposal could best be drafted if it proceeds. These suggestions have been 
reflected in our advice. Police confirmed that it would want to continue to discuss how 
the power of arrest would be operationalised as the proposal progress. Police were 
supportive of the proposal. 

161. Ultimately, we consider is that there is a sufficient justification for the proposal because: 
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13. Border fines for travellers with high-risk goods  

13.1. Background 

164. The Biosecurity Act requires passengers arriving in New Zealand to declare all food, 
animal products, plants, and other items of biosecurity interest to a biosecurity officer. 
These risk goods may carry harmful pests and diseases that pose a significant risk to 
New Zealand’s primary industries, environment, and way of life. Managing the entry of 
risk goods at the border reduces the chance of pests and diseases getting into 
New Zealand in the first instance. 

165. Under section 154N(21) of the Act, it is an offence for a person to erroneously declare 
that they are not in possession of any or all of the goods specified in a declaration that 
the person is required to make about the goods. The Biosecurity (Infringement Offences) 
Regulations 2010 prescribe this offence to be an infringement offence. Passengers who 
make an erroneous declaration can receive either: 

• a $400 infringement fee (Biosecurity (Infringement Offences) Regulations 2010); or  

• a fine of up to $1000 following a successful prosecution for the infringement offence 
(section 157(7) of the Act). 

166. The infringement offence applies to a person who erroneously does not declare that 
they, for instance, have food, whether they are in possession of one or multiple items of 
food. It is the erroneous declaration that constitutes the offence. There is no regard for 
the volume or severity of risk of the goods related to the erroneous declaration.  

167. Erroneous declarations, in most cases, capture offending that is unintentional. For more 
serious offending, such as smuggling, the Biosecurity Act provides much more 
significant penalties. Under sections 154O(9) and 154O(15) of the Act, for knowingly 
bringing, or attempting to bring, unauthorised goods into New Zealand, the maximum 
penalty for an individual is up to five years imprisonment, a $100,000 fine, or both. 

168. Most passengers want to, and do, comply with biosecurity requirements. MPI issued 
7,531 infringement notices in 2023, and 8,871 infringement notices in 2024. With an 
average of six million passengers coming across the border in those years, this means 
that around 0.13 percent of arrivals were issued with an infringement notice.  

169. In 2022, a higher infringement fee for erroneous declarations was proposed by Hon 
Jacqui Deans in her Members bill titled the Increased Penalties for Breach of Biosecurity 
Bill. That Bill attempted to increase the infringement fee from $400 to $1000. The Bill was 
voted down at Second Reading. MPI’s advice to the Select Committee is publicly 

available on Parliament’s website.19 MPI advised that the infringement fee was set at the 
appropriate level and that increasing the infringement fee to $1,000 was unlikely to be 
closely linked to increased compliance at the border. The report advised that financial 
penalties are not a leading contributing factor for deterrence. 

 
19 Departmental Report Increased Penalties Bill 
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13.2. Problem or opportunity 

170. The current approach to infringements in the passenger pathway does not have regard to 
the risk profile of the goods not declared. For instance, there is greater biosecurity risk 
involved with an erroneous declaration of fresh fruit which can harbour harmful pests, 
compared with the erroneous declaration of a bar of chocolate. The status quo has no 
regard for the level of biosecurity risk that different goods pose. 

13.3. Options 

Option 1 – status quo 

171. Option 1 would retain the status quo. That means the key infringement fees that may be 
issued to passengers at the border are for making an erroneous declaration ($400 fee). 

Option 2 - additional infringement penalty for high-risk goods 

172. Option 2 create an additional infringement penalty for high-risk goods. Option 2 would 
be delivered by: 

• create a new offence that applies when a person erroneously declares that they are 
not in possession of goods that pose high biosecurity risk in a declaration that the 
person is required to make about the goods; 

• a new regulation making power in the Biosecurity Act to be used to describe which 
goods are subject to this penalty. Examples of what may be considered as high-risk 
include fresh fruit and meat or meat products. The Act would need to build in 
flexibility to change the determination of these goods based on new information. 
Setting this definition in regulations may be on way to achieve that flexibility; and 

• the new offence would have a maximum penalty of $2000. This offence will be an 
infringement offence, with an infringement fee of $800. The Biosecurity (Infringement 
Offences) Regulations 2010 will be amended to include this new offence. 

173. We have based the new infringement fee at $800 based on Legislation Design and 
Advisory Committee’s Legislation Guidelines, and consultation with the Ministry of 
Justice. This figure is based on several factors including:  

• the increased level of harm that could arise from higher risk biosecurity risk goods;  

• the pests that high-risk biosecurity risk goods may carry; and   

• the increased potential for damage to New Zealand’s primary production sector.  

174. We have based the new maximum penalty of $2000 on the convention that the 
maximum penalty for an offence is generally three times the corresponding infringement 
fee. $2000 is two and a half times the proposed corresponding infringement fee of $800. 

175. The existing infringement offence with the $400 fee and $1000 fine would be retained 
and amended to apply only to passengers who have erroneously declared that they are 
not in possession of a biosecurity risk good, other than those categorised as high-risk 
goods. 
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factors at the border.21 For example, people wanting to pass through the border quickly 

is a motivation for many passengers to comply with the law.22 

189. Option 2 proposes to shift to a combination of a responsive and strategic deterrent 
model, as Australia has done. This will strengthen the adaptability of our biosecurity 
system by providing MPI with more flexibility at the border. We could respond to high-risk 
goods with higher fines, responding to the level of risk more equitably than the status 
quo.  

190. A tiered system provides for future-proofing and adaptability because it delivers more to 
address different kinds of behaviour, regardless of potential motivation shifts for 
travellers in the future. A more adaptable approach is more likely to be flexible and fit-
for-purpose over that longer term period and capable of supporting the long-term 
compliance platform. This futureproofs the biosecurity system as it recognises that 
some goods are higher risk and are more likely to lead to costly biosecurity responses 
and should be afforded greater scrutiny. This was strongly supported by submitters of 
the 2024 public consultation. 

191. Option 2 may be more or less as efficient as the status quo. Under Option 2, biosecurity 
officers would have to assess which items were not properly declared, match that with 
the goods in scope of the definition of ‘high risk goods’, and therefore which fee would 
apply. Whereas previously, any erroneous declaration resulted in the same enforcement 
action. This could create a longer process for biosecurity officers. In addition, new 
standard operating procedures, guidance and training would be necessary so that the 
new infringement is applied correctly and consistently. However, we expect these 
impacts to be low. 

192. Option 2 is likely to be neutral on how clear the law is. Having two tiers of infringement 
offences for erroneous declarations does introduce complexity into the law, and 
passengers may find it difficult to understand what a ‘high-risk good’ is. However, MPI 
should be able to mitigate these risks through its education and communications 
approaches. 

13.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

193. We recommend Option 2 as it strengthens the adaptability of our biosecurity system by 
providing MPI with more flexibility at the border. A tiered approach recognises that some 
goods are higher risk and are more likely to lead to costly biosecurity responses and 
should be afforded greater scrutiny. This was strongly supported by submitters of the 
2024 public consultation. 

194. The Minister’s preferred option in the Cabinet paper is the same our recommended 
option. 

 
21 Biosecurity Border Protection Campaign (2024) Quantitative Report 
22 MPI’s 2019 Border Monitor Research report, June 2019. 
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14. Improve information requirements and offences for 
unaccompanied goods 

14.1. Background 

There is an increasing volume of goods being imported through e-commerce 

195. During public consultation on the Biosecurity Act Amendment Bill, stakeholders raised 
concerns about the biosecurity risk associated with the high-volumes of low-value 
goods being imported into New Zealand through e-commerce.  

196. In this analysis, ‘unaccompanied goods’ refers to goods imported into New Zealand by 
any channel other than the passenger pathway (i.e. anything that is not imported as a 
person’s luggage). This includes, but is not limited to, the mail and cargo pathways.  

197. When the Biosecurity Act 1993 came into force, the imports system was more focused 
on large business-to-business trade. In 1993 cross-border e-commerce did not exist. 
Today, the internet has fostered a digital economy where it is increasingly easy for 
individuals to import goods of every variety.  

198. We estimate that 27.4 million low-value packages (a subsection of the overall volumes of 
unaccompanied goods) were imported in 2024. This is an increase from 19.9 million in 
2023. This growth is expected to continue.  

199. It is not feasible for MPI to inspect every package that is imported without being a 
significant barrier to trade. MPI instead relies on accurate declarations about the 
contents of every package for the system to operate effectively.  

MPI accesses information about these goods through the New Zealand 
Customs Services, rather than by requiring it be provided to MPI under the 
Biosecurity Act 

200. MPI does not directly require any information to be provided about unaccompanied 
goods from importers, or agents working on their behalf. Instead, we access information 
(in the form of ‘inward cargo reports’ and ‘import entries (IM1)’) about unaccompanied 
goods from the information New Zealand Customs Service (Customs) receives through 
its regulatory system. The information in these reports (also referred to as ‘declarations’) 
is required under the Customs and Excise Act 2018.  

201. Section 75 of the Customs and Excise Act 2018 requires that goods must be imported in 
the way prescribed in rules by the Chief Executive of Customs. The Chief Executive’s 
rules include requirements to submit import entries. Import entries are submitted by 
‘cargo aggregators’.  

202. Section 5 of the Customs and Excise Act 2018 defines cargo aggregators as a person 
who, for reward, aggregates cargo to be transported for different persons for 
transportation together on a craft in bulk cargo containers or otherwise, and under a 
shared space, or other negotiated volume of cargo, arrangement with the craft’s owner 
or operator. A cargo aggregator is usually a New Zealand-based individual or business 
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who consolidates shipments from multiple clients to optimise transportation efficiency 
and cost-effectiveness. These entities or individuals also make any declarations 
required by Customs or MPI about the goods in the shipment. 

203. The information included in these Customs declarations is used by MPI to determine 
whether unaccompanied imports require biosecurity inspection. 

204. MPI has no enforcement levers to ensure that the declarations are accurate or useful 
because the Biosecurity Act does not require any declarations to be made about 
unaccompanied goods: 

• Section 16A of the Biosecurity Act requires a person to not provide an official or an 
automated electronic system with false, misleading, or incomplete information 
about goods to be imported.  

• Section 17A of the Biosecurity Act deals with inward cargo reports. The inward cargo 
report must provide the information relating to cargo as may be prescribed (section 
17A(7)). The duty to provide an inward cargo report applies to persons in charge of a 
craft or a cargo aggregator (section 17A(5)).  

• Under section 165, the Governor-General may, by Order in Council, make 
regulations to prescribe the information that must be included in an inward cargo 
report. It is an offence under section 154N(12) to fail to comply with section 17A, 
with a penalty of a fine not exceeding $5,000 for an individual, or $15,000 for a 
corporation.  

205. MPI has not used the regulation-making power to prescribe what must be included in an 
inward cargo report. Furthermore, the Biosecurity Act is also silent on import entries. 

Large volumes of unaccompanied goods come with erroneous declarations 

206. Based on the results of targeted operations to check compliance on random subsets of 
unaccompanied imports, the rates of declaration accuracy for inward cargo reports are 
around 89 percent. The rate of imports with specific (i.e. providing clear, legible goods 
descriptions) but incorrect declarations will likely increase in the future. This is partially 
due to expected increases in volumes and types of goods being ordered from 
international e-commerce sites such as Temu, and impacts that changes made by other 
jurisdictions will likely have. For example, US Customs and Border Protection are more 
strictly enforcing rules against vague declarations. While this may result in declarations 
being complete and accurate, it is also likely that this will result in declarations being 
increasingly full, but inaccurate.  

207. For example, we are likely to see declarations such as ‘clothing, men’s shoes, size 12’ 
applied to packages that do not contain men’s shoes. Such a declaration would meet 
the requirements by being full but would not be accurate. We see this done by large 
companies where they create a series of full declarations to use and apply them 
randomly to goods.  

208. We note that the declarations made by cargo aggregators are largely reliant on the 
information provided to them by suppliers.  
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209. The rates of non-compliance (11 percent of declarations being erroneous, misleading or 
incomplete), coupled with the sheer volume of packages being imported (an increase 
from 19 million lines of imports in 2023, to 27 million in 2024) poses a significant 
biosecurity risk. Mis-declared unaccompanied goods may be given biosecurity 
clearance on the basis that they were declared as low-risk goods (e.g. shoes), when they 
may have contained biosecurity risk goods (e.g. pork meat, live plants and animals).  

210. These compliance rates are unlikely to improve. Low-value goods are outside the scope 
of the Customs regulatory requirements. This is because it is focused on goods with a 
value greater than $50. Continued reliance on the New Zealand Custom Services’ 
regulatory system is likely to lead to poor outcomes for the biosecurity system. MPI is 
interested in all imported goods, regardless of value. 

211. At present, MPI has limited ability to influence the declarations being made about 
unaccompanied goods. This is because: 

• There are no regulations under section 165(1A) that prescribe the information that 
must be included in inward cargo reports; and 

• The Biosecurity Act does not require people to submit import entries. Given that 
there is no requirement to provide import entries, there cannot be a requirement to 
provide accurate information in import entries.  

14.2. Problem or opportunity 

212. False, misleading or incomplete declarations relating to unaccompanied goods are a 
concern for MPI. MPI relies on declarations to determine which packages may pose a 
biosecurity risk and require intervention. If MPI cannot intervene then we cannot fully 
assess the biosecurity risk posed by imported goods. This means that biosecurity risk 
goods may be entering the country without MPI having sufficient oversight, which poses 
a risk to New Zealand’s primary industries, environment and human health.   

14.3. Options 

Option 1 – status quo 

213. Option 1 is the status quo.  

Option 2 - improve information about unaccompanied goods 

214. Option 2 would amend the Biosecurity Act in three ways to improve information about 
unaccompanied goods: 

• amend the Biosecurity Act to require reports to be made about goods that are 
imported, or are to be imported, regardless of the import pathway;  

• enable the Director-General of MPI to have the power to prescribe the information 
that must supplied in those reports through a delegate instrument, rather than rely 
on regulation-making powers; and 

• assign a tiered infringement offence for providing incorrect, erroneous or misleading 
information in those reports.  
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Require reports to be provided about imported goods  

215. We intend for Option 2 to be flexible enough so that if different reports about imports 
were desired in the future, these could be made under the new provision. This could 
include reports to be made about mail, which are not currently covered under import 
entries or inward cargo reports.  

216. Option 2 may be achieved through the creation of a new provision, amendments to 
section 17A, or some other amendment. We would defer to Parliamentary Counsel 
Office for how this is best drafted, keeping in mind the interactions with sections 16A 
and 17A. 

217. The difference between the status quo and Option 2 would be in the detail of information 
required rather than requiring cargo aggregators to access entirely new and different 
information from what they already supply. Option 2 would not change who the duty to 
provide the declaration applies to from the status quo. This means: 

• the duty to provide an inward cargo report would remain as per section 17A of the 

Biosecurity Act;23 and 

• the duty to provide an import entry under the Biosecurity Act would apply to the 
same individuals that have a duty to provide an import entry under the Customs and 
Excise Act 2018. 

Enable the Director-General of MPI to prescribe the information 

218. The information required in the reports would be specified by the Director-General of MPI 
through a delegated instrument. The information MPI is likely to require will be the same 
information we already access under the status quo for inward cargo reports and import 
entries, though MPI may require more specificity in the information.  

Infringement offence  

219. We consider that an infringement offence is justified for the following reasons: 

• The harm arising from a failure to comply with information requirements is low 
because there is not an immediate and direct link between the violation and the risk of 
a biosecurity incursion. The information is used by MPI to assess when and how to 
assess goods for inspections. However, MPI has processes in place to detect risk 
goods even where there is an incorrect declaration. Nevertheless, this is not a perfect 
system, and we must be able to incentivise and encourage correct declarations for 
unaccompanied goods. 

• Offending occurs at high volumes. There is approximately 2.9 million lines of imports 
with incorrect information provided. 

• Offending is easily apparent because information provided is either correct (or not). 

 
23 Section 17A says that every person responsible for the carriage of cargo on a craft must provide an 
inward cargo report to the Director-General of MPI within the prescribed timeframe. 
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220. Option 2 will establish a new offence for providing incorrect or missing information in 
reports required to be made to MPI. The penalty for this offence would be a fine of $1000. 
This offence will be an infringement offence, with an infringement fee of $400 for an 
individual or corporation.  

221. The proposed infringement fee level is set to align with similar infringement offences 
already established in the Biosecurity Act. We consider it reasonable to match the fee 
level for other declaration-based offences, such as failure to declare biosecurity risk 
goods when a passenger arrives in New Zealand (section 154N(21) of the Act), and 
failure to provide notice of a craft’s intended arrival in New Zealand (section 154N(12)), 
both of which carry a $400 fee for individuals and $800 for businesses (only section 
154N(12), as corporations do not enter New Zealand through the passenger pathway).  

222. Having the same infringement fee for an individual and a corporation is in line with the 
settings under the Customs and Excise Act 2018, which applies an administrative 
penalty of $200 when import entries are materially incorrect. Consistency with the 
Customs and Excise Act is justified as the systems are about the same reports, made 
often by the same individuals.  

223. The infringement notices would apply only to New Zealand-based individuals or entities 
that submitted the report. As the majority of individuals/entities submitting both inward 
cargo reports and import entries are New Zealand-based cargo aggregators, these are 
the groups of people that are likely to be targeted.  

224. There are risks that double jeopardy could occur if MPI were to issue an infringement to 
an individual or corporation for the same error as Customs. For example, should a cargo 
aggregator provide an incorrect date for the import. The intention of this proposal is that 
they would not be penalised twice for the same thing. This means that MPI would restrict 
itself to information provided that related to the biosecurity risk.  

Option 2 is a new proposal 

225. This proposal was not part of the 2024 public consultation. In developing this proposal, 
we met with New Zealand Post. New Zealand Post is a cargo aggregator for imports from 
large e-commerce sites such as Temu. This means that New Zealand Post would be 
affected by this new proposal, especially as imports from outlets such as Temu increase.  

226. Based on the information we presented, New Zealand Post raised no concerns with this 
proposal. It provided feedback on how MPI could assist New Zealand Post with the 
implementation of this proposal should it proceed, including providing appropriate 
guidance material so that stakeholders can easily understand what a ‘good’ report would 
look like for MPI.  

14.4. Assessing options to address the problem 

227. The options are assessed against the follow criteria below. 

228. The focus of the ‘Effective’ criterion for unaccompanied goods will be on the question of 
“Does the option better protect New Zealand from biosecurity risk, while supporting our 
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15. Regional council access to infringement offences for pest 
management 

15.1. Background 

238. Part 5 of Act provides for, among other matters, the management of harmful organisms 
through national and regional pest and pathway management plans. The purpose of 
these plans is to eradicate or effectively manage harmful organisms present in New 
Zealand.  

239. Section 154N(19) establishes that it is an offence to fail to comply with a rule in a 
regional pest or pathway management plan (RPMP), if that plan specifies that a 
contravention of that rule is an offence against the Act. The penalty for this following a 
successful prosecution is a fine up to $5,000 for an individual, or a fine up to $15,000 for 
a corporation.  

240. Not all offending under RPMPs meet the threshold for councils to pursue a prosecution. 
During engagement with regional councils, councils advised us that contravention of 
rules within RPMPs is frequently occurring. These rules often address simple behaviours. 
For example, an individual may fail to remove a pest plant growing on their property. This 
pest becomes difficult to manage and spreads, negatively impacting native planting 
regeneration areas.  

241. In instances where minor offending is occurring frequently, but a prosecution may not be 
in the best interest of their ratepayers, council staff often undertake the pest 
management work themselves. This may not be an effective use of limited local 
government resources and time. Moreover, this approach has no deterrence value.  

242. An alternative to prosecutions is an infringement penalty. There are 17 regional councils 

and unitary authorities within New Zealand,24 all of whom create separate RPMPs that 
are tailored to the biosecurity risks their regions face. The process for creating 
infringement offences for RPMPs already exists in the Act through the following steps: 

• Where councils have identified rules within their RPMPs that are appropriate for an 
infringement offence, they can notify MPI.  

• MPI can then undertake the policy process to amend the Biosecurity (Infringement 
Offences) Regulations 2010 to create an infringement offence for non-compliance 
under section 154N(19) in relation to a rule within the relevant RPMP. This needs to 
be done on case-by-case basis for every rule, and for every RPMP. 

243. This means if regional councils wish to make a rule in a pest management plan an 
offence, MPI would need to make changes on a case-by-case basis for each offence 
required by regional councils. 

 
24 There are 16 regional councils and unitary authorities on the mainland plus Chatham Islands councils 
which is a unitary authority. There are 16 regional pest management plans in total (as Nelson/Tasman 
have a joint one). In this chapter when we refer to ‘regional councils’, we also mean unitary authorities. 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 56 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

15.2. Problem or opportunity 

244. Regional councils need more efficient access to proportionate tools to address 
instances of minor offending. More proportionate tools ensure councils have an 
effective and proportionate approach to deter minor instances of non-compliance. 
Without this, pests may remain unmanaged and spread. Alternatively, regional councils 
have to expend resources to manage the pest themselves, which may not be an effective 
use of limited local government resources and time. 

15.3. Options 

Option 1 - status quo 

245. Option 1 is the status quo. This means if regional councils wish to make a rule in a pest 
management plan an offence, MPI would need to make changes on a case-by-case 
basis for each and every offence required by each regional council. 

Option 2 – provide regional councils with more efficient access to 
infringement offences for regional pest management plans 

246. Option 2 would create a more streamlined process for regional councils to establish 
infringement offences for breaching rules of a regional pest or pathway management 
plan. There are risks with fully delegating the ability to create infringement offences to 
regional councils. It is important that there is central government oversight of the justice 
system. Therefore, we are proposing that Option 2 can be enabled through the following 
steps to ensure there are adequate safeguards: 

• The proposal would allow regional councils to designate a breach as an infringement 
offence without MPI needing to amend the Biosecurity (Infringement Offences) 
Regulations 2010. 

• The infringement fee that would apply for breaching a rule in a regional pest or 
pathway management plan would be $400. 

• The Biosecurity Act would be amended to allow MPI to set criteria that regional 
councils must meet before they can designate the breach of a rule as an 
infringement offence. It is likely that we will use the Ministry of Justice’s guidelines 
for infringement offences as the criteria, and these would be set in the National 
Policy Direction for Pest Management. 

• Regional councils must consult with MPI before they can designate the breach of a 
rule as an infringement offence. This enables MPI to consult the Ministry of Justice. 

247. Furthermore, to support regional councils’ use of infringements, MPI will also develop 
guidance around how infringement offences are used, aligned with the Ministry of 
Justices’ framework for the development and operation of infringement schemes. This 
may include guidance about working with property owners first, before any 
infringements are issued.  
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16.2. Problem or opportunity 

264. The Act does not contain effective measures for medium to low-level offending in this 
instance. This gap makes it difficult to effectively and efficiently deal with non-
compliance unless the offence is so minor that a warning suffices, or so serious that 
prosecution is required. Medium to low-level offending, regardless of intent, creates 
biosecurity risk.  

265. This type of offending often covers acts such as spreading an unwanted organism from 
one area to another. Although done unintentionally or unknowingly, this behaviour may 
still lead to a negative biosecurity outcome. MPI is unable to deter this level of offending, 
therefore resulting in a heightened risk of unwanted organisms or pests spreading 
outside of a controlled area.  

266. In the absence of action being taken to amend the status quo, this gap will remain and 
lead to the continuation of the enforcement of CANs only being able to be delt with 
through education in situations when the breach was not serious enough for 
prosecution.  

16.3. Options 

Option 1 – status quo 

267. Option 1 is the status quo. There would continue to be a gap in the compliance tools 
available under the Act to deal with medium to low-level offending.  

Option 2 - turn the existing strict liability offence into a mens rea offence, 
and establish a new infringement offence 

268. Option 2 would enhance the compliance tools available under the Act to enforce CANs. 
This would be delivered by:  

• Turning the existing offence into a mens rea offence: 

o Add intention to the offence in section 154N(8) and change the maximum 
penalty of the offence to up to 12 months imprisonment and/or a fine of up to 
$50,000 for individuals, and a fine of up to $300,000 for corporations. 

• Creating a new infringement offence: 

o Create an infringement offence for any breach of a CAN. The infringement 
offence is strict liability. The infringement offence has a penalty of either:  

▪ a fee of $400 for individuals or $800 for corporations when issued with an 
infringement notice; or  

▪ a maximum penalty of a $5000 fine for individuals, and a $15,000 fine for 
corporations on prosecution of the infringement offence.  

269. Overall, what this means is that when a person breaches the rules of a CAN, an 
enforcement officer would: 
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• Apply the mens rea offence in situations where someone has intentionally broken 
the rules of a CAN;  

• Issue an infringement notice to someone who commits the infringement offence 
with a fee of $400 for an individual or $800 for corporations; or  

• Commence proceedings for prosecutions of the infringement offence (i.e. a 
prosecution) by filling a charging document (see 159A of the Act).  

270. When MPI files a charging document rather than issuing an infringement notice, section 
375 of the Criminal Procedure Act 2011 provides that the Court cannot convict the 
person of the infringement offence. If the person pleads guilty or is found guilty, then the 
Court can order that they pay a penalty up to the maximum penalty for the infringement 
offence.  

271. Serious breaches would still be prosecuted. Having both offences provides inspectors 
with a graduated set of responses to address serious and low-to-medium conduct. The 
availability of an infringement notice enhances the inspector’s toolbox.  

Option 2 was widely supported in the 2024 public consultation, and has 
substantially changed since then 

272. Option 2 was included in the 2024 public consultation as Proposal 9. Submitters 
generally agreed that the proposal would address a gap in enforcement tools. Although 
most submitters supported the proposal, opposing submitters raised questions about 
its overall effectiveness. 

273. We have made significant changes to the proposal since public consultation: 

• The penalty for the mens rea offence has been increased, as a result of the work we 
have done on Increased penalties (see Chapter 11 which contains a proposal to 
increase the penalties of the Biosecurity Act). 

• We met with the Ministry of Justice on 4 April 2025. Proposal 9 as consulted 
suggested three offence levels. The Ministry of Justice advised that there was too 
much overlap with the offences, and the offences were too subjective. For instance, 
Proposal 9 as consulted required an inspector to make an assessment on whether 
the person’s breach of a CAN led to a negative biosecurity outcome. Ascertaining 
causation between a breach of the CAN and the negative consequence would be 
extremely difficult to prove. The New Zealand Law Society expressed similar 
concerns. Accordingly, we now only propose two offences for CANs, and have 
removed references that require establishing causation mitigate this concern. The 
infringement offence now states that is an offence to breach a CAN. 

274. Submissions also said MPI should align the infringement fee with the Resource 
Management (Infringement Offences) Regulations 1999, which include infringement 
fees of up to $1500. We do not recommend any changes to the infringement fee. We 
proposed the $400 infringement fee to align with similar biosecurity infringement 
offences. We considered the penalties of the Biosecurity Act and have not proposed 
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offence for erroneous declarations in the passenger pathway (see Chapter 13) for data 

on the number of defending hearings:25 

• 2019: 12 defended hearings  

• 2023: 4 defended hearings 

• 2024: 23 defended hearings 

282. MPI issues about 10,000 border related infringements per year. We have found that the 
volume of individuals that appeal infringements of $400 is low for the Biosecurity Act in 
general. We expect the number of appeals of infringements for CANs to also be low. 

283. Option 2 would mean there would be a clear distinction between the penalty available 
for intentional non-compliance compared with non-compliance as a result of ignorance. 
This structure gives not only inspectors but those subject to the criminal offence clarity 
on how different levels of offending will be penalised.  

284. Option 2 is finely balanced on the proportionate criterion. What was previously a strict 
liability offence, (with a penalty of up to 3 months imprisonment, and/or a fine of $50,000 
for individuals and a fine of $100,000 for corporations) will be amended to be a mens rea 
offence with a new maximum penalty. We consider this better for the proportionate 
criterion than the status quo because it removes the penalty of imprisonment for a strict 
liability offence. Strict liability offences limit the right to be presumed innocent until 
proven guilty, affirmed in section 25(c) of the New Zealand Bill of Rights Act 1990.  

285. Our assessment of the new infringement offence is that it is proportionate given the 
seriousness of breaching a CAN (even if done erroneously) for New Zealand’s 
biosecurity. CANs are a key tool used to control the spread of a pest or unwanted 
organism. Ensuring compliance with CANs is therefore important. Many of the offences 
in the Act (including the status quo offence for CANs) are strict liability offences for this 
reason. Laws involving the environment are generally aimed at protecting the public 
interest, improves the long-term and prevents harm to people or the environment. The 
focus of these laws, including the Biosecurity Act, is on prevention and the role others 
play to achieve positive biosecurity outcomes.   

16.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

286. We recommend that Option 2 proceeds. Having both offences will provide inspectors 
with a graduated set of responses to address serious and less serious conduct. The 
availability of having an infringement offence will enhance the inspector’s toolbox as it 
would grant inspectors to penalise those who broke the rules of a CAN in situations 
where prosecution is not proportionate to the breach. The ability for MPI to prosecute 
remains.  

287. The Minister’s preferred option in the Cabinet paper is the same our recommended 
option. 

 
25 Data for 2020-2022 is not provided due to the travel restrictions in place for the COVID-19 pandemic. 
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17. Enforceable undertakings 

17.1. Background 

288. As explained in Chapter 11, there are four types of tools which are used by regulators to 
encourage compliant behaviour: voluntary, assisted, directed, and enforced. 

What is an enforceable undertaking?  

289. An enforceable undertaking is a legally binding agreement between a person or entity 
and a regulator which specifies action that the person or entity must take to address 
non-compliance or alleged non-compliance to an Act. Enforceable undertakings are 
used to remedy actual or alleged non-compliance. They do so by providing duty holders 
a voluntary mechanism to acknowledge actual or possible non-compliance and commit 
to specific actions that will assure compliance in the future.  

290. Enforceable undertakings are used to: 

• address issues that led to a breach or alleged breach of the Act; 

• remedy any harm caused by a breach; and 

• promote a high standard of ongoing compliance. 

291. Enforceable undertakings are an effective tool to change sector behaviour because they 
allow for a regulator and a person or entity to agree on activities that go beyond statutory 
requirements.  

Features of enforceable undertakings  

292. Enforceable undertakings must be requested: they are not imposed by the regulator. If a 
person or entity would like the regulator to consider an enforceable undertaking, they 
must request that one is developed. Being an opt-in model places the responsibility on 
the operator to recognise the benefit of and make a case for an enforceable undertaking. 

293. Once a person or entity requests an enforceable undertaking, the regulator can decide 
whether to accept or reject the request. This allows the regulator to consider whether an 
enforceable undertaking is appropriate for the context and nature of the breach. 

294. If accepted, the regulator and the person or entity negotiate the conditions of the 
agreement before it is signed and made legally binding. Because enforceable 
undertakings are negotiated, they allow the person or entity entering the agreement to 
input on how to address the breach or alleged breach. This can deliver more effective 
and durable improvements in duty holder behaviour than prosecution, because they 
must take accountability and play a key role in developing a solution. 

17.2. Problem or opportunity 

295. There are limited tools in the Biosecurity Act that enable MPI or regulated parties to find 
alternatives to prosecution. There is an opportunity for a more collaborative approach to 
compliance, to achieve improved outcomes across a regulated sector, that still holds 
regulated parties to account. 
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296. The Bill provides an opportunity to align the Biosecurity Act with other regulatory 
regimes, such as the Health and Safety at Work Act and the Organic Products and 
Production Act.  

297. 

298. Enforceable undertakings have the potential to benefit the biosecurity system. They 
could improve sector relationships and reduce reputational risk for users of the Act. They 
can also provide users with an opportunity to rectify non-compliance without 
prosecution.  

17.3. Options 

Option 1 – status quo 

299. Option 1 is the status quo. Enforceable undertakings would not be available as an 
enforcement tool in the Biosecurity Act. 

Option 2 - add enforceable undertakings to the Biosecurity Act as an 
enforcement tool 

300. Option 2 would add enforceable undertakings to the Biosecurity Act as an enforcement 
tool. Prosecution under the Biosecurity Act can cause reputational damage to 
individuals and entities and can affect consumer perception of a brand. Correcting non-
compliance through enforceable undertakings is used in other legislation to alleviate 
some of this risk. 

301. For example, in organic production, demonstrating compliance to organic standards is 
essential for operators seeking price premiums. Enforceable undertakings are a feature 
of the Organic Products and Production Act 2023 for this reason. Adding enforceable 
undertakings to the Biosecurity Act could send messages to consumers that an operator 
is trying to do the right thing, or continuously improving their business operations. 

302. Enforceable undertakings are also a feature of Australia’s Biosecurity Act 2015. 

When MPI would accept an undertaking 

303. Under Option 2, MPI may accept an enforceable undertaking for a contravention, or 
alleged contravention, of the Biosecurity Act and its secondary legislation. 

304. We intend for enforceable undertakings to be used where non-compliance occurred due 
to: 

• lack of oversight;  

• situations outside the person or organisation’s control; or 

• failure to meet biosecurity requirements and standards (e.g. duties on a 
containment facility). 
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305. We do not expect that MPI would not accept an undertaking for severe, intentional 
offending, reckless offending, or for minor breaches such as infringement offences.  

306. For example, MPI would not accept an enforceable undertaking for an infringement fee 
issued for an erroneous border declaration, because there is unlikely to be a suitable 
alternative. MPI would also not accept an enforceable undertaking for those who 
intentionally attempt to undermine the biosecurity system, because punitive measures 
are more appropriate in these cases.  

307. We would look to mirror the approach taken in the health and safety regulatory system, 
where WorkSafe sets out when it would accept an enforceable undertaking in 

operational policy (rather than setting this out in the Biosecurity Act itself).26 
Enforceable undertakings are public-documents, and MPI will publish details of any 
accepted undertaking (and any associated outcomes on completion) on the MPI 
website. 

What people can request in an undertaking 

308. Under Option 2, a person could submit an enforceable undertaking to include any action 
to address issues that led to a breach or alleged breach, remedy any harm caused by a 
breach or alleged breach, or promote a high standard of ongoing compliance. For 
example, an undertaking could require the person entering it to: 

• take action to: 

o remedy non-compliance; and/or 

o ensure ongoing compliance;  

• stop or refrain from doing an activity that would breach the Act or lead to a breach of 
the Act;  

• do anything agreed by both parties; and/or, 

• pay monetary compensation to the Crown or a third party. 

Publishing, varying and withdrawing an undertaking 

309. Under this option, MPI would be required to publish any agreed undertaking on an 
internet site or suitable alternative. This is common practice in other regimes that 
provide for enforceable undertakings, and helps provide transparency that undertakings 
are not undermining the wider enforcement system. 

310. A person who has requested or agreed to an enforceable undertaking would be able to 
request variation or withdrawal of that undertaking. Any variations or withdrawals, if 
agreed by MPI, would need to be published on an internet site or suitable alternative. 

Offence for breaching an undertaking 

311. Under Option 2, it would be a strict liability offence to breach or fail to comply with an 
active enforceable undertaking that has been agreed to. This offence would be based on 

 
26 WorkSafe New Zealand Enforceable Undertakings Practice Guide 
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that currently in section 154N(6), and the penalty for breaching an enforceable 
undertaking would be based on that contained in section 157(3). Note that we are 
proposing to increase the maximum penalty, as discussed in Chapter 11: 

• In the case of an individual person, to imprisonment for a term not exceeding 12 
months, a fine not exceeding $50,000, or both 

• In the case of a corporation, to a fine not exceeding $100,000. 

312. A person charged with this offence has a defence under the same circumstances as 
described in section 154N of the Act.  

313. Entering an enforceable undertaking does not prevent MPI from taking enforcement 
action for the original contravention or alleged contravention of the Act, should a person 
breach their undertaking. This means that a user could be prosecuted for both the 
original offending and breaching the enforceable undertaking.  

Introducing enforceable undertakings is a new proposal 

314. This proposal was not part of the 2024 public consultation. However, we discussed 
enforceable undertakings with the Biosecurity Business Pledge Places of First Arrival 
(PoFA) group on 26 February 2025, during targeted engagement meeting for specific 
proposals for strengthening PoFA compliance (see Chapter 18).  

315. PoFA operators stated that the intent of enforceable undertakings in the context of PoFA 
compliance was already being achieved through directed compliance action that occurs 
during verification. They preferred that resource should be dedicated to clarifying the 
PoFA standards instead of introducing new enforcement tools.  

316. Despite PoFA operators not seeing benefit in adding enforceable undertakings to the 
Biosecurity Act, MPI recommends that the proposal should proceed. This proposal is not 
limited to apply to PoFA operators. It is intended to apply more broadly, available for 
other users of the Act. Enforceable undertakings could benefit a wide set of users of the 
Act, without compromising MPI’s ability to take enforcement action when required.  

317. Enforceable undertakings are not directed compliance tools. A user must request an 
enforceable undertaking, and they can be used as an alternative to prosecution. MPI 
would be given the discretion to accept a proposed undertaking or reject it and choose 
to prosecute instead. As well as this, breaches of undertakings would be punishable 
with an offence and a high penalty.  

17.4. Assessing options to address the problem 

318. These options were assessed against the following criteria.  

319. The focus of the ‘Effective’ criterion for enforceable undertakings will be on the question 
of how the option incentivises management of biosecurity risk and provide for better 
partnership in the biosecurity system. Effective in this Chapter is therefore focused on 
how a compliance and enforcement toolbox supports the core duties of the Biosecurity 
Act which protects New Zealand from biosecurity risk. 
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327. Option 2 is neutral on the efficiency criteria. Administrative work would be required to 
implement enforceable undertakings, as MPI would need to develop operational policies 
and processes to use them. It may create efficiencies in future, however, as resource 
usually dedicated to prosecution could be dedicated to developing and agreeing to an 
undertaking. There may be many requests for enforceable undertakings for MPI to 
assess, and enforceable undertakings may require some level of verification, but these 
are not quantifiable at this time.  

328. Other regulators which have enforceable undertakings available (such as WorkSafe) 
have dedicated teams to negotiate and manage them. This suggests there may be 
significant resource required, depending on the uptake from the sector. MPI may also 
choose to issue guidance and fact sheets to explain who is eligible for enforceable 
undertakings and the process for developing and establishing them. This could require 
significant resource.  

329. Option 2 is no more or less clear than the status quo. The seriousness of entering an 
enforceable undertaking is signalled by the magnitude of the offence associated with 
breaching the conditions imposed by it. To address any potential confusion about how 
enforceable undertakings work, clear operational policy can signal when an enforceable 
undertaking would be accepted or refused. 

330. Option 2 is proportionate, because MPI would have the discretion to accept or reject an 
enforceable undertaking depending on the severity of the offending. MPI would likely not 
accept an undertaking for very minor breaches (such as erroneous declarations at the 
border), because there is not a suitable alternative, nor is the conduct long-term and 
likely to promote future compliance. MPI would also likely not accept an undertaking for 
serious offences because punitive measures may be more appropriate. 

331. Providing MPI discretion enables proportionality to be assessed when an application is 
received. The application would then be accepted or rejected with this in mind. 
Specifying in operational policy the situations where MPI may or must accept or reject an 
application for an undertaking may also ensure that decisions are made consistently 
and proportionately. Clear operational policy will ensure that regulated parties know 
what an enforceable undertaking is, and when MPI may accept or reject an application 
to enter one. 

332. Specifying that breaching an enforceable undertaking carries a high penalty and that 
users may still be prosecuted for the original offending or alleged offending will also 
ensure the seriousness of entering an enforceable undertaking is clear. 

17.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

333. Our preferred option is Option 2 because it meets most of the criteria and provides an 
opportunity for users to go beyond statutory requirements in place of prosecution and 
can promote greater collaboration with the biosecurity sector.  

334. The Minister’s preferred option in the Cabinet paper is the same our recommended 
option. 
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18. Stronger compliance options at Places of First Arrival  

18.1. Background 

335. Places of first arrival (PoFAs) are ports that are approved by the Director-General under 
section 37 of the Biosecurity Act to receive goods, craft, and passengers as they first 
arrive in New Zealand. Craft entering New Zealand must arrive at a PoFA. Ports are 
approved for specific types of craft, passenger numbers, and types of goods. Ports must 
have the arrangements, facilities, and systems to manage biosecurity risk. 

336. To be approved as a PoFA, a port must comply with the requirements of section 37 and 
the requirements of a PoFA Standard set by the Director-General. Once a PoFA has 
received approval to operate, it is required to continually meet the requirements of 
section 37 of the Biosecurity Act, which includes compliance with the PoFA Standard 
and any other conditions of approval. 

337. The PoFA Standard sets out the general requirements, physical and structural 
requirements, hygiene management requirements, and operational requirements that 
PoFAs are required to meet for approval. 

338. PoFAs are inspected by MPI annually, with higher risk and non-compliant facilities being 
inspected more frequently. 

339. Some PoFAs are not points of entry under the International Health Regulations (2005), so 
they do not require audits on their capacity to manage human health risks. This makes 
PoFA requirements vital to mitigate the human health risks arising from such PoFAs. 

Enforcement tools in the Act that apply to PoFAs 

340. Where a PoFA is in breach of its compliance requirements, MPI may use the following 
enforcement levers: 

• Written or verbal warning – MPI continuously engages with PoFAs on how to uphold 
and improve their compliance with section 37 and the PoFA Standard. MPI can issue 
a warning to a PoFA when non-compliance arises, such as a failed audit. 

• Compliance orders – under section 154, an MPI inspector or authorised person may 
issue a compliance order to a PoFA operator. For example, MPI could require them to 
cease doing something to comply with the requirements in section 37 or the PoFA 
Standard. Compliance orders could encourage compliance without resorting to 
prosecution. To date, there has only been one compliance order issued to a PoFA. A 
compliance order was issued to a PoFA about five years ago to address issues 
relating to breaches of PoFA requirements and transitional facility compliance. 
Compliance improved and so the compliance order was ‘closed’. 

• Penalties for breaching a compliance order – it is an offence to breach a compliance 
order. The penalties for this offence are: 

o for individual, imprisonment for a term not exceeding 3 months, a fine not 
exceeding $50,000, or both 
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o for a corporation, a fine not exceeding $100,000. 

• Suspension and revocation of approval – under section 37B, the Director-General 
may suspend or revoke a PoFA’s approval if satisfied that the facility is no longer 
meeting PoFA requirements.  

Other non-compliance tools that do not apply to PoFAs 

Pecuniary penalties  

341. Pecuniary penalties are monetary penalties sought through the High Court. These aim to 
deter serious regulatory breaches without criminalising the offender (because non-
compliance does not justify imprisonment or criminal conviction). They can still have 
serious reputational and financial effects on a person or entity, and so have usually been 
implemented to target commercial behaviour where there is potential for commercial 
gain from non-compliance. 

342. The Biosecurity Act allows pecuniary penalties if a person or organisation fails to comply 
with certain rules specified in the Biosecurity Act. A breach of PoFA requirements is not 
one of those rules, so pecuniary penalties do not apply to PoFAs. 

343. The maximum amount of pecuniary penalty that a Court may order for an organisation is: 

• where the commercial gain produced by the non-compliance can be ascertained, 
$10,000,000 or three times the value of the commercial gain resulting from the 
noncompliance, whichever is greater; or 

• where the commercial gain produced by the non-compliance cannot be readily 
ascertained, $10,000,000 or 10% of the turnover of the body corporate and all its 
interconnected bodies corporate, whichever is greater. 

Criminal offences for breach of PoFA requirements 

344. The Act has a range of criminal offences that address specific actions or behaviours. For 
example, a person commits an offence under section 154N when they fail to comply 
with the duty relating to arrival of craft (section 18), fail to comply with the duties of 
persons in biosecurity control areas (section 25), and operate or purport to operate a 
transitional or containment facility that is suspended or not approved. These offences 
could lead to imprisonment and/or fines. 

345. As mentioned above, a PoFA that breaches a compliance order (if they have been issued 
one) has committed an offence. However, there are no criminal offences that apply 
directly to PoFA non-compliance.  

Biosecurity regulation of PoFAs sits within a wider regulatory framework 

346. As border entities, PoFAs are subject to other regulatory requirements aimed at border 
protection. This includes the New Zealand Customs Service border protection 
framework.  
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347.  
 

 

348. We note that the context for Customs (address transnational organised crime, collecting 
revenue etc.) is different from Biosecurity (protection of primary sector production, 
human health and the environment).  

 

18.2. Problem or opportunity 

349. PoFAs serve a purpose of managing the border and are a ‘first line of defence’ for 
controlling biosecurity threats to New Zealand. PoFAs manage significant volumes of 
goods and passengers coming through and they also are given a broad scope of 
functions and requirements. For this reason, PoFAs can breach a range of requirements 
from minor requirements to significant. 

350. We use existing compliance tools that either have minor or severe impacts to deal with 
minor or serious breaches, respectively. However, practice shows that non-compliance 
with requirements can fall within a spectrum and the current tools available are not 
always appropriate to address them. To illustrate, there may be a breach of a PoFA 
Standard that may warrant a stronger response than a compliance order, but which also 
may not warrant shutting down the PoFA. However, the only available tools would be to 
either: 

• suspend or revoke the PoFA approval - this could cause significant passenger and 
freight disruptions and have disproportionate economic and societal impacts.  

• issue a compliance order - this may not be appropriate as it would not be 
proportionate to the level of non-compliance. In addition, while breaching a 
compliance order attracts a financial penalty (currently a fine of $100,000 but is 
proposed to increase to $300,000 – see Chapter 11), this could be absorbed by large 
PoFAs as a cost of doing business. 

351. It is important for MPI to be able to address the broad range of breaches that might occur 
in a proportionate way, without undermining the effectiveness of enforcement, or, by 
disrupting the important role that PoFAs play in travel and trade, and in processing goods 
and people. 

18.3. Options 

Option 1 – status quo 

352. Option 1 is the status quo. Under this option, MPI would continue using the existing tools 
to enforce PoFA requirements for any non-compliance.   

Option 2 - enable pecuniary penalties for breaches of PoFA requirements 

353. Option 2 proposes to include breaches of PoFA requirements as actionable for a 
pecuniary penalty. Under section 154J, the maximum amount of pecuniary penalty that a 
Court may order is:  
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• where the commercial gain produced by the non-compliance can be ascertained, 
$10,000,000 or three times the value of the commercial gain resulting from the 
noncompliance, whichever is greater; or  

• where the commercial gain produced by the non-compliance cannot be readily 
ascertained, $10,000,000 or 10% of the turnover of the body corporate and all its 
interconnected bodies corporate, whichever is greater. 

Option 3 – create a new offence for breaching PoFA conditions of approval 
with a fine of up to $200,000 and a continuing penalty of $10,000 each day 

354. Option 3 would establish an additional offence under the Act, for contravention of 
section 37 (in relation to the conditions of approval a PoFA must adhere to). This will 
carry a fine upon conviction and a further fine for every day or part of a day that offending 
has occurred. 

• The proposed offence is intended to be used in instances where a PoFA has an area 
of non-compliance, but where the area of non-compliance is not likely to impact the 
PoFAs wider ability to fulfil their conditions of approval. 

• The proposed penalties were reached through comparison with the use of 
continuing penalties in the Dairy Industry Restructuring Act 2001. This Act is also 
administered by MPI and addresses commercial gain that may result from ongoing 
non-compliance.  

Option 4 - introduce a new offence for failing to comply with section 37 or the 
PoFA Standard 

355. Option 4 is a new proposal. It would introduce a new offence for failing to comply with 
section 37 or the PoFA Standard. The new offence would mirror the offence for 
transitional facilities failing to comply with facility approvals (section 154N(6)). The 
offence is strict liability, and the penalty would be based on section 157(3). Note that we 
are proposing to increase the maximum penalty, as discussed in Chapter 11. 

356. We have mirrored the offences because we consider the context for both transitional 
facilities and PoFAs are similar. Both PoFAs and transitional facilities: 

• must be approved before they can operate and are regularly monitored; 

• operate in the border to manage risk goods prior to entry into New Zealand; and  

• must comply with approval conditions and/or standards. 

Options 2 and 3 were previously consulted, and Option 4 is new 

357. Options 2 and 3 were included in the 2024 public consultation as Proposals 10 and 11 
respectively. Most submitters supported both proposals. Submissions from four PoFAs 
opposed the proposals because they felt the status quo was sufficient, and because 
they considered that pecuniary penalties would not incentivise compliance. They also 
commented that there was a lack of evidence about the scale of the problem. 
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358. In response to the significant concerns from PoFAs which would be most directly 
affected by the proposal, we met with Biosecurity Business Pledge PoFA group on 26 
February 2025 as part of post-consultation targeted engagement. PoFAs reiterated the 
feedback they provided in their submissions: 

• They were keen to understand the underlying issue and how the penalties would 
work in practice. Their view was that MPI did not fully understand PoFA operations 
and that has flow-on effects in trying to manage compliance more generally. 

• They stated that MPI needed to take a consistent approach to enforcing compliance 
and not target a particular sector. There was a risk of over-regulation, as PoFAs are 
required to meet a host of domestic and international compliance standards 
already. 

• PoFAs’ preference was for MPI to put its resources into improving and clarifying the 
PoFA standards. The existing tools should be used to incentivise compliance. 

• PoFAs preferred a positive and collaborative approach, rather than a punitive and 
adversarial approach.  

359. We agree with submitters’ feedback that ongoing compliance should, as appropriate, 
support a collaborative approach aligned with the tools available under the VADE model. 
Enforceable undertakings, as outlined in Chapter 17, are a good example of a 
collaborative approach that could be used in the PoFA context in appropriate 
circumstances. 

360. We do not agree that additional enforcement tools would result in over-regulation, or 
specifically target PoFAs within the biosecurity sector. The problem we have identified 
remains – there is a gap in our ability to apply appropriate enforcement tools available 
under the Act to address the spectrum of non-compliant PoFA behaviour. 

361. We do not consider that the availability of additional punitive enforcement tools would 
undermine the working relationships between PoFAs and MPI. The current ability to 
revoke or suspend PoFA approval has not inhibited MPI’s on-going work to maintain and 
foster trusted working relationships with PoFAs. We note that any proposed additional 
punitive enforcement tool simply completes the range of levers available to MPI to 
ensure compliance with the Biosecurity Act. This aligns with our enforcement approach 
for other sectors subject to the Biosecurity Act. 

362. Submitters queried how penalties would be applied should the proposals progress and 
there is a graduated set of tools available. MPI has an organisational policy that sets out 
guidelines for determining what are – and are not – valid reasons for deciding whether to 

prosecute and the process that needs to be followed.27 MPI’s policy is aligned to the 

Solicitor-General’s Prosecution Guidelines.28 MPI’s policy is reviewed periodically by the 
Crown Law Office to assess how prosecutions are carried out, whether the guidelines 

 
27 Prosecutions and infringements | NZ Government 
28 Prosecution Guidelines » Crown Law 
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similar risk as these other types of biosecurity non-compliance liable for pecuniary 
penalties. The high ceiling for pecuniary penalties could be significant enough to 
incentivise stronger compliance among PoFAs. 

370. Option 2 is adaptable by providing MPI with a practical tool to target commercial 
behaviour. This directly addresses the gap in MPI’s enforcement toolbox, where MPI does 
not have a sufficient range of compliance tools that appropriately reflect the varying 
levels of non-compliance in PoFAs.  

371. Option 2 does not meet the efficiency criterion. Seeking a pecuniary penalty order in the 
High Court is likely to be more time consuming and costly than the status quo. 
Implementing the penalty order could require comprehensive preparations depending 
on the complexity of gathering and analysing evidence. 

372. Option 2 is neutral on the clarity criterion. Option 2 would make it clear that a breach of a 
PoFA requirements can result in a pecuniary penalty. However, this is no more or less 
clear than the status quo, where pecuniary penalties clearly do not apply. 

373. Option 2 is finely balanced for the proportionality criterion. On the one hand, as shown in 
submissions, pecuniary penalties are designed to be punitive, delivering a penalty with a 
maximum of $10 million. Whether this is proportionate or not depends on the offending 
committed by the PoFA and the size and scale of the PoFA. On the other hand, the 
pecuniary penalty targets wrongful commercial behaviour. Moreover, the thresholds 
enable judges to consider the nature of the non-compliance as well as the entity’s 
conduct and resulting profits from the wrongful conduct in deciding the appropriate 
penalty. This is consistent with the Legislation Design and Advisory Committee’s 
Legislation Guidelines, which states that pecuniary penalties are appropriate to address 

offending that involves commercial activities.29 

Option 3 – create a new offence for breaching PoFA conditions of approval 
with a fine of up to $200,000 and a continuing penalty of $10,000 each day  

374. Overall, Option 3 is unlikely to be effective as it would apply a broad, one-size-fits-all 
punitive approach to PoFA non-compliance. While larger penalties could arguably 
provide stronger incentives for commercial entities to comply, a disproportionately 
punitive approach through a continuing penalty that applies each day may adversely 
affect entities wanting to operate as PoFAs which negatively impacts on the economy. 

375. Option 3 would also not meet the adaptable criterion. The Legislation Design and 
Advisory Committee advised that continuing penalties are no longer used due to the risk 
of excessive and unpredictable financial burdens. These penalties are being removed as 
Acts are revised or replaced. 

376. Option 3 is less efficient than the status quo. Launching a prosecution and having to 
prove an offence beyond a reasonable doubt is not a small undertaking and requires a 
great deal of resources to successfully carry out. 

 
29  Legislation Guidelines – Chapter 26: Pecuniary penalties 
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377. Option 3 does not meet the clarity criterion. This option does communicate the 
seriousness of PoFA requirements; however, the nature of continuing penalties means 
there is no way to know the final financial penalty ahead of time, and this reduces clarity 
for those who are non-compliant. 

378. Lastly, option 3 does not meet the proportionality criterion. It would likely result in 
significant uncapped maximum penalties, which is likely to be inequitable. Feedback 
from the Ministry of Justice confirmed this view. 

Option 4 – introduce a new offence for failing to comply with section 37 or the 
PoFA Standard 

379. Option 4 is effective. This new offence would be directly tied to breaches of section 37 
and the PoFA Standard. This would provide a strong and direct incentive for complying 
with section 37 and the PoFA Standard, which in turn would help protect New Zealand 
from biosecurity risks that could arise from PoFA non-compliance. 

380. Option 4 is adaptable as it would make the legislation more consistent; it is unusual that 
there is not an existing offence relating to the duties imposed on PoFAs.  

 
 

 
 

381. Option 4 does not meet the efficient criterion. Prosecuting the new offence would 
necessitate court proceedings, which are time-consuming and costly. PoFAs would also 
likely view the new offence as another administrative and compliance burden, similar to 
their comments on other options. While the offence is a strict liability offence, where 
there are fewer elements to prove, prosecutions may still require comprehensive 
preparations depending on the complexity of gathering and analysing evidence. 

382. Option 4 is neutral on the clarity criterion. Delivering a new offence for failing to comply 
with PoFA requirements is no more or less clear than the status quo, where there is no 
offence for breaching PoFA requirements. 

383. Option 4 is directly proportionate, given that it is intended for breaches of section 37 or 
the PoFA Standard. The penalties are similar to those that already apply to containment 
and transitional facilities, as we outlined earlier in the Options section. The nature of the 
offending and the harm caused by the offending are similar in both circumstances. 
Similarly, both PoFAs and transitional facilities: 

• must be approved before they can operate and are regularly monitored; 

• operate in the border to manage risk goods prior to entry into New Zealand; and  

• must comply with approval conditions and/or standards. 
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PART 3 

 

COMPENSATION 
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19. Part 3: Compensation - Introduction 

388. Part 3: Compensation is focused on the compensation scheme established in section 
162A of the Biosecurity Act. Part 3 begins with Chapter 20 and provides a general 
background on compensation and the problem definition for compensation. 

389. There are then two main topics in Part 3: 

• amendments which improve the operation of the compensation scheme; and 

• amendments to the types of losses compensable under the Biosecurity Act. 

390. The two topics are structured in the same way: 

• options; 

• assessment of the options; and 

• preferred option. 

391. The impact analysis for both topics is discussed in Chapter 23. 

20. Compensation – background and problem definition 

20.1. Background 

392. Under section 162A of the Biosecurity Act, a person or business is eligible for 
compensation where the Government has exercised powers for the purpose of 
eradicating or managing an organism, and the person or business suffers a verifiable 
loss. For example, when MPI seizes or destroys property, or restricts the movement of 
goods, people can claim compensation to cover the losses from these actions. 

393. Section 162A states that compensation should put the claimant in no better or worse 
position than a person who was not directly affected by the exercise of biosecurity 
power. MPI’s experiences with previous biosecurity responses indicate that there are two 
broad categories of losses that are subject to compensation: 

• Direct losses: these arise immediately from the Crown’s use of powers. This is often 
the value of a property destroyed e.g. the value of the livestock culled or crops 
destroyed. 

• Consequential losses: these are losses that do not arise immediately but are 
connected to the property affected. The main example here is income that would 
have arisen from the property affected e.g. milk production losses for dairy cows. 
Consequential losses also cover other tangential losses such as professional fees 
and costs incurred following MPI’s directions. 

394. Section 162A requires that a claimant must have taken reasonable steps to mitigate their 
loss. 

395. Compensation is not available for the following circumstances: 
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• the loss was caused by the pest or disease, and not the exercise of powers for losses 

that occurred before the exercise of powers;30 

• for losses that relate to unauthorised or uncleared goods; and 

• if a person did not comply with biosecurity law in a serious or significant way. 
‘Biosecurity law’ is a defined term (section 2) and relates only to the Biosecurity Act 
and instruments made under it. 

396. Third parties are generally not eligible for compensation because the Biosecurity Act 
requires the claimant to own the property affected by the use of powers. 

397. Government Industry Agreement (GIA) partners31 can, by agreement under section 
100Z(4)(e), vary how compensation applies. This is subject to the restriction that the 
variation is likely to discourage early reporting of unwanted organisms or reduce the level 
of cooperation with biosecurity activities. GIA partners may also share the costs of 

compensation, if agreed, through Operational Agreements.32 There are standard terms 
for Operational Agreements which outlines that compensation is a cost-shareable 

activity under the GIA.33 

398. If a claimant disputes their eligibility for, or the amount of, compensation, the Biosecurity 
Act requires the claimant to submit their dispute to arbitration. Arbitration can be a 
costly and lengthy adversarial process. MPI offers alternative intermediary steps to 
claimants prior to arbitration:  

• Step 1: Internal Review: If the claimant disagrees with MPI’s decision on a claim, MPI 
can undertake an internal review of its assessment with a different assessor. 

• Step 2: Independent Review: If the claimant disagrees with the internal review 
decision, MPI may offer an independent review. This review would be conducted by 
a Panel of relevant independent experts (i.e. industry, legal, or financial expertise). 
The Panel may also conduct meetings with both parties to ask questions. The Panel 
reports its findings back to MPI’s Director-General with a recommendation. The 
claimant receives a copy of the report.  

• Step 3: Arbitration: If a claimant remains dissatisfied, the claimant retains the ability 
to seek arbitration under the Arbitration Act 1996. Appeals under this Act are 
constrained to matters of law and only with either the agreement of the disputing 
parties, or with leave of the High Court (which provides for limited grounds for leave). 

 
30 In the 2017 Bonamia ostreae response, MPI made deductions to the amount of compensation payable 
to reflect the mortality that would have been suffered by oysters as a result of the disease, had MPI not 
exercised its powers, and the oysters continued to grow in the presence of Bonamia ostreae. 
31 The GIA is a partnership between industry groups and the Government. There are 25 GIA partners, 
including MPI. The purpose of the GIA is to promote industry and government working together as 
partners by sharing decision-making and the costs of preparing for and responding to incursions. 
32 The government and the relevant GIA partner contract with each other on how to undertake readiness 
or response activities through an Operational Agreement. 
33 www.gia.org.nz/Portals/79/Content/Documents/Resource-
Library/GIA%20OA%20standard%20terms%20and%20conditions%20with%20effect%20from%201%20S
ept%202022%20for%20web.pdf?ver=2022-08-19-150421-137  
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New Zealand35 and by sector organisations, that have a focus on lifting biosecurity 
practices. There is currently no legal requirement for individuals to prove they have taken 
steps to mitigate their biosecurity risk to be eligible for compensation.  

404. Mitigating loss is different from mitigating risk. While the Biosecurity Act specifies 
claimants must take reasonable steps to mitigate their loss, this refers to taking steps to 
reduce their loss after the Crown’s use of powers. An example is restocking as soon as 
possible to avoid extended milk production losses. In contrast, mitigating risk refers to 
behaviours to reduce the likelihood an infection, and therefore the Crown’s use of 
powers in the first place. An example is disinfecting farm vehicles and equipment prior to 
movement. 

405. Managing biosecurity risks can be expensive. Although New Zealand-specific evidence is 
somewhat limited, research from the Organisation for Economic Co-operation and 
Development highlights the potential for compensation to have unintended effects and 

create a moral hazard.36 This is where individuals may be more likely to engage in risky 
business behaviour and less likely to take steps to reduce their biosecurity risk if they 
think the Crown will compensate them for their losses. 

406. The Biosecurity Act does not differentiate between initial and subsequent infections. For 
example, a farmer is equally entitled to compensation each time they suffer loss due to 
the use of powers under the Biosecurity Act. Paying compensation without making 
people mitigate their biosecurity or financial risk could be raising expectations that the 
Crown should pay for the full cost of managing biosecurity. Our view is that biosecurity is 
best protected collectively. 

407. Additionally, the Biosecurity Act states compensation must not be paid if biosecurity law 
has been breached. ‘Biosecurity law’ is a defined term and covers only the Biosecurity 
Act and its secondary legislation. A producer who does not comply with other 
requirements, for instance, the National Animal Identification and Tracing Act 2012 (the 
NAIT Act), would still receive compensation. One of the purposes of the NAIT Act is to 
establish an animal identification and tracing system to improve and support biosecurity 
management. It is counterproductive that a producer might breach other biosecurity 
requirements which affect response efforts and increasing cost, time and resources, 
and yet still receive compensation. 

The Bill provides the opportunity to future-proof compensation settings to be 
more enduring and flexible 

408. Our compensation arrangements do not reflect the varied natures of responses or 
claimants’ needs. The compensation provisions lack flexibility. As every response and 
circumstance is different, a one-size-fits-all approach carries risk. 

409. Finally, the Biosecurity Act requires that disputes about eligibility or the amount of 
compensation paid are submitted to arbitration. In practice, MPI offers alternative steps 

 
35 Biosecurity New Zealand is a business unit of MPI. 
36 OECD (2017), Producer Incentives in Livestock Disease Management, OECD Publishing, Paris. 
http://dx.doi.org/10.1787/9789264279483-en 
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to provide claimants more efficient methods to dispute decisions on their claims. 
Separately, since M. bovis, MPI has been involved in disputes involving very significant 
amounts of compensation. As the regulator, MPI is concerned that resolving disputes 
that involve significant sums (from millions to tens of millions, and even over a hundred 
million), through arbitration, may not be appropriate or transparent. The Bill provides an 
opportunity for MPI to be clearer about how it resolves disputes in the Biosecurity Act. 

21. Compensation – improvements to the operation of the 
scheme 

21.1. Options 

410. The options in this chapter are not mutually exclusive (excluding Option 1 which is the 
status quo). This means one, or any combination of Options 2 to 4, can be delivered to 
improve the operation of the compensation scheme.  

Option 1 – status quo 

411. Option 1 is the status quo. Under this option, no change would be made to 
compensation settings.  

Option 2 - refine how non-compliance would make a person ineligible for 
compensation  

412. Option 2 has three proposed amendments: 

• disentitling a person to compensation if they breach in a serious or significant way: 

o the Biosecurity Act and the NAIT Act; and 

o secondary legislation, plans, orders etc. made under the Biosecurity and NAIT 
Acts. 

• clarifying what a ‘serious or significant breach’ means by building on guidance from 
cases and legal advice:  

o “Serious” focuses on the culpability of the individual. A deliberate or reckless 
breach will be serious; an unintentional breach may not be. The level of 
involvement of the offender (e.g. principal offender vs an aide/accomplice), and 
relevance and nature of previous offending are also relevant. 

o “Significant” focuses on the nature of the breach and its actual or potential 
consequences (whether intentional or not). 

o Each must be seen in light of the particular circumstances. 

• Make it explicit that the offending must be connected to the response / the purpose 
of the exercise of powers for the exclusion to apply. This way, not all offending would 
result in compensation being unavailable. The offending must be relevant to the 
reason there is government intervention in the first place.  
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Majority of submitters supported Proposal 16 but the livestock sector opposed the 
inclusion of the National Animal Identification and Tracing Act 

413. Option 2 was included in the 2024 public consultation as Proposal 16. It received 
majority support from submitters. Most submitters were supportive of a clearer 
definition of ‘biosecurity law’ and ‘serious or significant breaches’. Most submitters said 
that an individual who was purposefully non-compliant with biosecurity law should be 
ineligible for compensation. 

414. Livestock stakeholders opposed the inclusion of the NAIT Act in the definition of 
biosecurity law. They said their sector was being unfairly targeted and would face 
additional penalties because they have tracing requirements other sectors do not. 

415. A few submitters raised concerns that denying compensation would impact individuals’ 
willingness to report biosecurity risks early, and that non-compliance would be used in 
perpetuity to make an individual permanently ineligible from compensation.  

416. MPI notes that the NAIT Act supports biosecurity, particularly at the outset of a response. 
The passage of the NAIT Act means that Parliament decided to impose oversight on the 
livestock sector. MPI should be incentivising operators to comply with the NAIT Act. We 
note that Option 2 also extends the meaning of ‘biosecurity law’ to other legislated 
traceability schemes and other legislated biosecurity requirements (for example, where 
regional councils set biosecurity requirements as a condition on a resource consent). In 
other words, the livestock sector is not being expressly targeted with this proposal. 

417. There have been some changes to Option 2 since the public consultation. Rather than 
seeking to expand the definition of ‘biosecurity law’, we propose to have the Biosecurity 
Act state which laws, if breached, can disentitle a person from compensation. We also 
removed breaches of other requirements and other traceability systems from the 
proposal. We consulted on a proposal that breaching other biosecurity requirements 
such as resource consent conditions, or future traceability requirements, could 
disentitle a claimant from compensation. We have done further work and have 
discarded these options as the policy rationale no longer held up. 

Option 3 – enable GIA to fully vary compensation, and enable payment of 
compensation for future losses that will inevitably be incurred and cannot be 
mitigated 

418. There are two key elements to this proposal: 

• Remove restrictions contained in section 100Z(4(e)) on the ability for the 
Government Industry Agreement (GIA) to vary the application of section 162A. 

• Enable (but not require) payment of compensation for future losses that will 
inevitably be incurred and cannot be mitigated. 

419. Option 3 was included in the 2024 public consultation as Proposal 18. It received strong 
majority support. Submitters thought Proposal 18 would reduce hardship, improve 
efficiency, and facilitate faster recovery. There have been no changes to Option 3 since 
public consultation. 
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Option 4 – improve the dispute resolution process for compensation 

420. Option 4 involves delivering two key elements: 

• Codify the existing operational processes that MPI has set up as intermediary steps 
to arbitration. That means the Act would set out the three steps under the status quo 
(which are internal re-review, independent panel, and arbitration). Option 4 would 
also empower MPI to make regulations to set out procedural requirements for the 
independent review step as necessary (including, for example, how members to the 
independent panel are appointed, and the procedures of the panel). 

• Provide for a mixed model of the final step to resolve disputes so that high-value 
disputes (which we deem to be disputes of amounts over $2 million) must now go to 
the High Court instead. We propose to base the threshold on the scope of the High 
Court Commercial Panel. The commercial panel covers high-value disputes (over $2 
million), complex and difficult matters of commercial law as well as proceedings 
brought by public authorities to enforce regulatory standards of commercial 
behaviour. 

421. This means that under Option 4, if there is a dispute about the eligibility for, or amount 
of, compensation, the dispute must follow the dispute resolution steps: 

• Step 1: Internal review 

o A claimant requests MPI to reconsider their claim with a different assessor. 

o The claimant will need to request internal review within three-months after 
receiving MPI’s decision on their claim. MPI has discretion to accept a late 
request.  

o MPI undertakes an internal review of its previous assessment by utilising a 
different assessor. MPI then makes a decision on the claim. 

• Step 2: Independent review 

o If a claimant disagrees with MPI’s decision at the internal review step, a claimant 
must request an independent review by a panel. 

o The claimant will need to request an independent review within three-months 
after receiving MPI’s decision on internal review. MPI has discretion to accept a 
late request. 

o The independent review procedure will be set out in secondary legislation: 

▪ the appointment of the panel by the Director-General (for example, the 
experience required of members or the expectation of panel members);  

▪ the procedures taken by the panel (for example, whether the Panel will meet 
with the claimant; timeframes for the review); and 

o The panel makes its recommendations to MPI. MPI then makes a decision on the 
claim. 
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contribute to the biosecurity system, which makes the system more future-proof and 
enduring. 

428. Option 2 improves the clarity of the law by providing greater certainty to both the 
Government and claimants on what the terms ‘serious or significant way’ means, and 
explicitly stating which laws, if breached, can make a person ineligible for 
compensation. However, Option 2 means industries subject to the NAIT Act (cattle and 
deer) could be penalised more than others. This was an important point for livestock 
stakeholders during the 2024 public consultation. 

429. Our response is that the NAIT Act is important to biosecurity, particularly at the outset of 
a response. It is unreasonable that a person who breaches legal requirements that are 
directly relevant to biosecurity can still receive compensation. As noted above, the 
Biosecurity Act has safeguards on the exclusion of compensation as only serious or 
significant breaches of law (that is, not all breaches) would make a person ineligible for 
compensation. This is high threshold and would also apply to NAIT Act breaches. 

Option 3 – enable GIA to fully vary compensation, and enable payment of 
compensation for future losses that will inevitably be incurred and cannot be 
mitigated 

430. Option 3 delivers a more enabling and enduring compensation regime through two 
targeted changes. 

431. For the GIA, it removes restrictions on how the GIA can vary compensation. This delivers 
more tailored arrangements agreed with industry partners. This has the potential to drive 
improvements in practices by enabling government and industry to come to mutually 
beneficial arrangements without unnecessary restrictions. An agreement with GIA 
partners to vary compensation could reduce the Crown’s exposure to fiscal risk. 

432. For claimants, section 162A requires a loss to have been incurred before compensation 
is paid. Enabling the payment of compensation for future losses could help reduce 
hardship for claimants by paying compensation payments sooner. We would only enable 
this for losses that will inevitably be incurred, and not for other losses where there is less 
certainty on whether they would be incurred or could not be mitigated. This helps to 
make the scheme more efficient for claimants.  

433. Option 3 improves efficiency as MPI will have a greater ability to work with compensation 
claimants in ways that suit their needs. GIA partners and MPI will be less restricted in 
their ability to create arrangements that are mutually beneficial. 

434. Option 3 does not have any substantive impact on effectiveness and clarity. 

Option 4 – improve the dispute resolution process for compensation 

435. Option 4 may not have significant impact on the effective criterion. Option 4 may better 
reflect the spirit of government and industry partnership because it shares costs related 
to biosecurity more effectively. It does this by providing a more cost-effective option for 
both parties through lower-level alternative dispute resolution processes. Equally, 
Option 4 reduces choice as legislation will now require the three steps, graduating up to 
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arbitration or appeal to High Court. However, the evidence shows claimants prefer the 
lower-level processes (there have only been four disputes submitted for arbitration since 
2017).  

436. Option 4 is more enduring because offering alternative dispute resolution that steers 
disputes towards cheaper processes leads to a more enduring system. From an access 
to justice perspective, this is positive as it improves the transparency and clarity of the 
law. 

437. The change to require claimants to go to the High Court for high-value disputes is more 
future-proof and enduring because: 

• the judiciary has specialist skills and authority to manage complex disputes; 

• it provides for transparency and better public accountability (noting that arbitration 
is confidential) for disputes of large sums of taxpayer money, which has a high 
public interest component; and 

• there are strong and well-known procedural safeguards with judicial proceedings, 
including the independence of the judiciary and decisions which have strong 
institutional authority. 

438. However, this option comes with downsides. The current system works well. There are 
over 3500 compensation claims that have been made since 2017. Only four claimants 
have initiated arbitration, with a vast majority instead seeking to pursue the internal 
review and independent review processes MPI offers. This option would likely have little 
practical impact on what already happens operationally in administering the 
compensation scheme. It would, however, reduce the flexibility MPI currently has in how 
it resolves disputes. Inserting the independent panel process into legislation imposes 
parameters and requirements into how and which members are appointed to the panel 
which could make the process less efficient. 

439. Option 4 however has the added benefit of being clearer than the status quo. From an 
access to justice perspective, the law becomes more transparent (noting however that 
MPI does already inform claimants about the alternative processes).  

21.3. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

440. We recommend implementing all the options (Options 2, 3 and 4). Together, this 
package of changes would improve the efficiency and flexibility of the compensation 
scheme and would address grey areas in the compliance system. 

441. The Minister’s preferred option in the Cabinet paper is the same our recommended 
option. 

21.4. Impact analysis of the preferred option 

442. The impact analysis for compensation is covered in Chapter 23. 
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22. Compensation – the scope of compensable losses 

22.1. Options 

443. Options 3 and 4 are mutually exclusive – only one of these can be progressed. Option 2 
can be delivered together with Option 3 or Option 4. 

Option 1 – status quo 

444. Option 1 is the status quo. Under this option, no change would be made to what losses 
are covered by the compensation regime. 

Option 2 - enabling more detailed compensation entitlements and 
requirements via regulation 

445. Option 2 is about enabling more detailed compensation entitlements and requirements 
via regulation. This option aims to enable the creation of regulations to set: 

• conditions on entitlement to compensation; 

• which losses are eligible and ineligible for compensation; 

• the amount of compensation paid; and 

• varied schemes by industry, pest or disease. 

446. Option 2 would amend the Biosecurity Act to state that a person is eligible for 
compensation for loss arising from the exercise of powers causing damage or 
destruction of their property, or controls on the movement of goods, in accordance with: 

• regulations; or 

• if no regulations have been made, in accordance with the Biosecurity Act. 

447. Option 2 would then insert a regulation-making power to set compensation levels for 
particular organisms, goods, sectors, or responses. The regulations may: 

• set out specific prices, or a methodology for calculating prices; 

• provide for more, or less, compensation than would otherwise be available under 
the Biosecurity Act; 

• set out conditions on the payment of compensation; 

• reduce the level of compensation paid as a result of specific non-compliance; or 

• increase the level of compensation paid as a result of specific features of an 
industry or group. 

448. Disallowance, and section 164D (requirement to consult) will apply. 

449. These regulations would enable MPI to work with stakeholders to deliver improvements 
to compensation schemes including: 

• creating a schedule of payments for certain types of property; 
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• limiting or expanding how much compensation is paid out; and 

• setting out bespoke regimes for certain industries or responses. 

450. An example of this is from Korea which has the following schedule for compensation:37  

Figure 3 - Korea compensation schedule 

 

There was mixed feedback on Option 2 in the 2024 public consultation 

451. Option 2 was included in the 2024 public consultation as Proposal 17. It received a 
modest majority support as there were several opposing submissions. Some submitters 
suggested that a compensation framework in regulation may only be useful in the 
following circumstances: 

• emergency situations;  

• when large numbers of animals are destroyed; 

• there is a high volume of claims; and/or 

• market values are distorted by the biosecurity event. 

452. Fonterra Cooperative Group Ltd suggested that if the compensable amount was higher 
than the market price, this may create a perverse incentive for individuals to purposely 
infect their stock in the hopes of accessing a higher price.  

 
37 OECD, Producer Incentives in Livestock Disease Management (2017), Producer Incentives in Livestock 
Disease Management. 
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453. Many submitters raised some concern about the applicability of a legislated 
compensation framework for their industry, or the flexibility of such a framework. For 
example, non-livestock industry stakeholders (such as horticulture and forestry) said 
that a schedule may be difficult to develop and maintain for their industry, citing the 
significant variation in year-to-year and regional values, and wide range of crop types.  

454. Animal and Plant Health Association of New Zealand stated that legislated 
compensation schedules have not been successful in other jurisdictions, citing the 
United Kingdom’s compensation framework for Foot and Mouth Disease as an example.  

455. MPI considers empowering regulations to be of low-risk. It enables the creation of 
pricing schedules, rather than actually creating such schedules. Regulations would 
enable compensation to be more adaptable and tailored to the varied nature of 
incursions and response, and pricing schedules could provide greater certainty and 
clarity to claimants on how much compensation they could receive. 

456. Submissions expressed concerns about the workability of a schedule for a given sector. 
For instance, many non-livestock industry stakeholders said that a schedule may be 
difficult to develop and maintain for their industry, citing the significant variation in year-
to-year and regional values, and wide range of crop types. We consider that these 
concerns can be best worked through when work is undertaken to develop such 
schedules in the future. This would include cost-benefit analysis, consultation and 
Cabinet approvals. Where schedules are not suitable, they need not be used – the 
proposal just enables this process to occur. 

457. There has been a minor change to Option 2 since the public consultation. We have 
clarified that Option 2 can be used to both limit and expand the scope of compensable 
losses. 

Options 3 and 4 – limiting compensation of consequential loss 

458. The remaining options (Options 3 and 4) contain three elements.  

• The first element is a technical amendment to clarify that the Biosecurity Act 
does not provide compensation for the effects of a pest or disease itself. Both 
Options 3 and 4 contain this amendment. 

• The second element is to do with direct losses. Both Options 3 and 4 contain this 
amendment. We propose to make current practice explicit in the legislation: 

o for tangible property or goods that are destroyed, make explicit that 
compensation is payable for the market value of tangible property or goods; and 

o for tangible property or goods that are damaged, make explicit that 
compensation is payable for the cost of repair/reinstatement or market value. 

• The third element is to do with consequential loss. This is where Options 3 and 4 
differ. 

o Under Option 3, consequential loss is payable for the first 24 months of loss 
arising from an exercise of biosecurity powers that damages or destroys the 
claimant’s tangible property or restricts the movement of the claimant’s goods. 
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▪ All exercise of powers on a claimant in relation to the same pest or 
unwanted organism are treated as part of the same event for the purpose of 
the 24-month time limit (i.e. they do not start a new 24-month period). This is 
to fully give effect to the time-limit and to address the issue of a person who 
makes multiple claims in the same response (as was experienced during M. 
Bovis). We need to be clear that there is only one 24-month ‘window’ in a 
response. Where MPI exercises multiple powers over a property over time for 
the same response, these need to be deemed to be treated to be part of a 
single event and therefore a single 24-month window (which started on the 
first exercise of power). 

▪ The Director-General has discretion to determine that a subsequent 
exercise of power is a new event, where there would otherwise be significant 
unfairness. 

o Under Option 4, no consequential losses are payable. 

Almost all submitters opposed any limits to compensation of consequential loss 

459. Options 3 and 4 were included in the 2024 public consultation as Proposals 20B and 20E 
respectively. There were three other proposals that offered slightly different ways to limit 
consequential loss. Submitters generally responded to two main ideas (a time limit, or 
no consequential loss) and that is what we have focused on. This is why we have 
discarded the three other proposals (which were just different variations of how to limit 
consequential loss). 

460. Most submitters opposed either a time limit or removing consequential loss. Submitters 
were against the scope of compensable consequential losses being reduced in any way. 

461. The overall point from submitters was that the Government should not reduce 
compensable consequential losses in any way. There were a variety of different reasons 
for this: 

• Submitters said compensation is an important incentive to report incursions and 
comply with responses. 

• Submitters had mixed opinions about whether less compensation would lead to a 
behaviour change towards proactive readiness. Many submitters suggested that MPI 
should support industry to take proactive action. Some suggestions included MPI 
funding proactive readiness initiatives. 

• For some submitters, insurance backed by industry schemes is available. However, 
submitters said that most primary producers must self-insure due to either the lack 
of availability of insurance, or the cost of insurance is prohibitive. Submitters stated 
that the lack of options available to farmers to effectively mitigate the risks of some 
types of incursions (e.g. windblown viruses) is further compounded by this kind of 
loss being effectively uninsurable as underwriters will not insure ‘unknown risks’. 

• Many submitters stated that any proposals need to better account for the potential 
of unnecessary (and unintended) hardship producers may face in a response. 
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Federated Farmers of New Zealand said that “…most farming enterprises do not 
have enough equity to ‘self-insure’, meaning in a large-scale outbreak in a no 
consequential loss compensation environment, a large number of farming 
enterprises will collapse financially and have to stop farming.” 

• Submitters said that knowing there is compensation and support during recovery 
from an incursion helps reduce the stresses associated with a response.  

• Regardless of whether they support a change to what consequential losses are 
compensable, most submitters opposed the ‘arbitrary’ timeframe in the proposal to 
set a time-limit on consequential loss. The reasoning behind this opposition is that 
there are many industries where the extent of consequential losses could not be 
determined within six months or a year. 

• Where submitters do support placing limits on compensation through a timeframe, 
their support was dependent on the time limits being industry specific. Horticulture 
New Zealand stated “For example, some sectors with higher production flexibility, 
such as arable crops, can recover quickly and might be fully compensated within a 
short period of time. Other non-annual crops (e.g. fruit trees, forestry) require a 
longer time to establish plants and produce crops and have a longer production 
cycle.”  

• Many submitters suggested reconsidering how consequential losses are funded. 
Several submitters suggested the Government should offer an insurance-type 
programme and that a biosecurity levy (for example, the Biosecurity (Response – 
Milksolids Levy) could act as stakeholders’ payment into this programme.    

• Twelve submitters stated that if the status quo had to be amended, then a time-limit 
is preferrable to removing consequential loss entirely from the compensation 
scheme. This support stemmed from the belief that claimants would see full 
compensation being granted, albeit with a time limit applied. This approach was 
seen as the fairest of the proposals other than the status quo. Submitters however 
added that this time limit should be industry-specific rather than an ‘arbitrary’ 
blanket time limit for all industries.  

MPI response 

462. The potential consequences and impact of the proposals that submitters provided in 
their submissions was discussed in the RIS that supported public consultation. The 
feedback from submission solidified our understanding of the potential consequences 
of reducing consequential loss payments for the primary sector. In particular, it gave us 
further information of how consequential loss timeframes are different for some sectors 
such as horticulture because, for example, non-annual crops require a long time to 
establish and produce. 

463. To further understand this impact, MPI worked closely with one submitter to develop a 
case study of how changing consequential loss could affect industries with recovery 
times of greater than one year. This informed our impact analysis which is set out in 
Chapter 23. 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 102 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

472. We have not been able to provide costs for the options that involve limiting 
consequential losses by time limits. Accessing accurate data as to when losses were 
actually incurred during these responses is complex and not part of MPI’s systems. 

473. There have also been instances when compensation was provided for losses of 
intellectual property under the Plant Variety Rights Act 2022. This Act grants plant 
breeders and developers the exclusive right to commercialise propagating material (e.g. 
seeds or cuttings) of new varieties.  

 
 

474. We anticipate the following impacts if consequential losses are limited or removed:  

• Consequential losses can be a significant area of loss for producers and limiting it 
could result in hardship. If they receive less compensation for consequential losses, 
these businesses may struggle to continue to operate. This may also result in some 
primary producers leaving the industry if they have concerns that the risk of 
incursion and loss is too great to justify their operations. Some submitters raised 
this in the 2024 public consultation as a very significant issue for them. 

• Certainty of fiscal risk and affordability could improve for the Crown and for GIA 
partners in an environment of ongoing fiscal pressures.  

• Under the status quo, there are no incentives for private insurers to enter the market 
and provide cover for biosecurity. The status quo means that the government is 
covering almost all biosecurity losses. If consequential losses are limited or 
removed, this may create space for insurance companies to create a market for 
biosecurity insurance. 

• Excluding consequential loss will impact on people’s behaviour. This could be 
positive or negative. If there were to be no compensation for consequential loss (as 
is the case in many countries), then in some responses, there may be less incentive 
for producers to co-operate with MPI during a response, or to report pests and 
diseases. Conversely, compensation payments which do not fully cover a claimant’s 
losses could incentivise better biosecurity management as producers may want to 
reduce their exposure to risk. A core assumption in our assessment is that 
compensation payments which do not fully cover a claimant’s losses incentivises 
better biosecurity management. This assumes that producers who face greater 
exposure to losses would seek to mitigate their risks by improving biosecurity 
practices. The OECD report Producer Incentives in Livestock Disease Management 

provides some basis for this assumption.43 The OECD report suggests that 
balancing compensation for biosecurity to farmers is essential. If Governments 
provide overly generous compensation, farmer may reduce their own biosecurity 
efforts and take on more risks, creating a ‘moral hazard’ where the expectation of 
compensation weakens their incentive to manage risk in the first place. 

 
43 OECD (2017), Producer Incentives in Livestock Disease Management, OECD Publishing, Paris. 
http://dx.doi.org/10.1787/9789264279483-en 
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currently have processes in place for this. This is also why we do not have previous 
response cost data to provide for Option 3. 

479. Option 4 would exclude compensation for all consequential losses. Option 4 meets the 
effective criterion because limiting consequential loss will impact on people’s 
behaviour. Producers may feel more accountable to improve biosecurity management to 
reduce their exposure to ineligible losses. Option 4 would make the compensation 
scheme much more efficient as the remaining losses in scope are simpler to assess. 
This means the costs of biosecurity are shared more equitability between government 
and producers and ensures the compensation scheme is more sustainable. 

480. As noted earlier, consequential losses can be a significant area of loss for producers and 
limiting it could result in hardship. For this reason, Option 4 is significantly worse than 
the status quo for the fairness criteria. 

481. Overall, while Option 4 makes the scheme more inflexible, the options would very 
strongly support the objectives on delivering better incentives for proactive biosecurity 
management and prudent financial management for the Government. 

22.3. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

482. Under Option 2, there would not be any immediate changes to the scope of 
consequential loss paid. However, if regulations or schedules are delivered, it could go 
some way to providing more certainty about the Crown’s fiscal exposure for 
compensation and deliver more prudent fiscal management. 

483. For Options 3 and 4, we note the following considerations with limiting consequential 
losses: 

• compensation in the Act is a ‘minimum entitlement’. The Government of the day may 
choose to fund additional support (through, for example ex gratia payments and 
targeted support packages) where there is a case to do so; 

• research has suggested a moral hazard with paying too much compensation (that it 
incentivises risky behaviour and disincentivises risk mitigation) ; 

• the Government’s compensation scheme is acting as a ‘last resort’ insurance 
scheme rather than as a recognition of the loss government powers create; 

• we need to better incentivise biosecurity practices and risk mitigation; and 

• compensation is a significant cost for the Crown that is unlimited and uncapped. 

484. Option 3 responds to the feedback from public consultation that a timeframe may be a 
fairer approach to limiting consequential loss compared with removing it entirely as per 
Option 4. 

485. Option 4 would deliver best on the outcome of reducing the Crown exposure to fiscal 
liability and would dramatically simplify the administration of the compensation scheme 
(where only direct losses are compensable). However, it could lead to significant equity 
issues for claimants. 
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486. Which option is best depends on what the Government’s priorities are (whether it is 
balancing fiscal risk, fairness, incentives to report, and/or incentivising biosecurity 
practice and risk mitigation). It also involves an assumption (based on compelling OECD 
evidence) that transferring more risk to producers will result in better proactive 
biosecurity practices. 

Option 2 and 3 together is the best way to improve on the status quo 

487. Considering everything we have assessed and analysed, on balance, we consider that 
delivering both Options 2 and 3 together is the best way to improve on the status quo. 
Option 2 provides flexibility to the compensation scheme, and Option 3 is a fairer way to 
manage the uncapped liability of consequential losses, but which avoids the significant 
unfairness brought about by Option 4. 

488. We see Options 2 and 3 working together. Under the new settings, the uncapped fiscal 
liability to the Crown is better managed. Moreover, beyond the issue of costs, striking a 
better balance of what is compensated creates positive incentives for affected people to 
recover as quickly as possible and to practice better biosecurity. The risk of paying for 
long or unlimited periods of time is that claimants become unmotivated to recover or 
take steps to recover. 

489. Option 2 can also look to mitigate any significant unfairness that Option 3 might deliver. 
If, for instance, lesser or greater compensation is required for a given sector or response, 
regulations could create settings that go above the minimum requirements set out in the 
Biosecurity Act. 

490. The Minister’s preferred option in the Cabinet paper is the same as our recommended 
option. A second option for Cabinet’s consideration, which the Treasury prefers, is to 
limit consequential losses to 12 months, and to income and professional fees only.  

22.4. Impact analysis of the preferred option 

491. The impact analysis for compensation is covered in Chapter 24. 
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23. Compensation - impact analysis of proposals 

492. There are several significant points to bear in mind when considering this Chapter:  

• A traditional ‘Cost-Benefit Analysis’ looks for new costs and benefits. There are no 
new costs or benefits to consider with the compensation proposals. Instead, the 
preferred option would change the percentage paid per impacted party from the 
status quo (i.e. the distribution of cost will change). This is explained in this Chapter. 

• We used a case study model to illustrate the potential change in distribution. We 
expect the trend represented by the case study to hold true across industries and 
circumstances. This means that where we have shown that liability is expected to 
increase or decrease, we expect that would be the result regardless of industry or 
circumstance.  

• However, we do not expect the dollar value of the change to be the same across all 
circumstances. In fact, we strongly expect significant differences for different 
industries and events in the dollar value changes.  

23.1. Introduction – horticulture industry case study - Does recovery time 
matter? 

493. As Chapter 22 discussed, what is claimable for compensation impacts the cost the 
Crown is liable for after an event (referred to in this Chapter as the ‘Crown liability’). It 
also shows that Crown liability can vary widely for different industries. 

494. This percentage paid per liable group (industry or Crown), will be by the preferred option.  

We contracted Sapere Consultancy to investigate the implications of the 
preferred option using the horticulture industry as case study  

495. We used an external company, Sapere, to derive the relationship between the direct 
losses and consequential losses for an event that affected a major horticulture industry 
for the purposes of modelling the distributional change. 

496. We contracted Sapere to model a distribution of liability using data from a recent 
historical event affecting the horticulture industry. This event had a multi-year time 
investment cost for recovery, from which they derived the relationship between the 
direct losses and consequential losses for that event. 

497. Sapere modelled how the proposed changes would impact compensation by changing 
the distribution of liability. From their work, we have developed a simplified model to 
isolate and illustrate the potential implications of the preferred option. We provide an 
overview of the methodology and findings below.  

23.2. Methodology for case study 

498. For the purposes of illustrating impact of the preferred option to the distribution of costs, 
we made the following calculations and assumptions.  
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Status quo formulas 

499. The Biosecurity Act provides the status quo compensation scheme, where a claimant 
may request compensation for losses from the moment of loss, until they are returned to 
a status that is no better or worse than at the time of loss. This can be represented by the 
formula: 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝐿𝑜𝑠𝑠𝑒𝑠 =  𝐿𝑑 +  𝐿𝑐 
𝐿𝑑 = 𝑑𝑖𝑟𝑒𝑐𝑡 𝑙𝑜𝑠𝑠𝑒𝑠 𝐿𝑐 = 𝑐𝑜𝑛𝑠𝑒𝑞𝑒𝑛𝑡𝑖𝑎𝑙 𝑙𝑜𝑠𝑠𝑒𝑠 

500. A percentage of claimable losses will then be covered by the Crown (referred to in this 
paper as the Crown liability):  

𝐶𝑟𝑜𝑤𝑛 𝑙𝑖𝑎𝑏𝑖𝑙𝑖𝑡𝑦 = 𝑃 (𝐿𝑑 +   𝐿𝑐) 

where P ≥ 50%  

The Crown has agreed to cover a percentage (P) of claimable losses, where P is 

negotiated with individual GIA members and cannot be less than 50% of the claimable 

losses.   

501. Finally, the remaining percentage of claimable losses is covered by the industry:  

𝐼𝑛𝑑𝑢𝑠𝑡𝑟𝑦 𝑙𝑖𝑎𝑏𝑖𝑙𝑖𝑡𝑦 = 1 − 𝐶𝑟𝑜𝑤𝑛 𝑙𝑖𝑎𝑏𝑖𝑙𝑖𝑡𝑦 

𝐼𝑛𝑑𝑢𝑠𝑡𝑟𝑦 𝑙𝑖𝑎𝑏𝑖𝑙𝑖𝑡𝑦 =  1 − [𝑃 (𝐿𝑑 + 𝐿𝑐)] 

Industry is liable for claimable losses outside of the percentage covered by the Crown.  

502. We used an external company, Sapere, to model to a distribution of liability using data 
from a recent historical event affecting the horticulture industry. This event had a multi-
year time investment cost for recovery, from which we derived the relationship between 
the direct losses and consequential losses. 

𝐿𝑐 = [𝑃2(𝐿𝑑)] × 𝑡 

𝑡 = 𝑛𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑦𝑒𝑎𝑟𝑠 𝑟𝑒𝑞𝑢𝑖𝑟𝑒𝑑 𝑓𝑜𝑟 𝑐𝑙𝑎𝑖𝑚𝑎𝑛𝑡 𝑠𝑡𝑎𝑡𝑢𝑠 𝑡𝑜 𝑟𝑒𝑡𝑢𝑟𝑛 𝑡𝑜 𝑛𝑒𝑢𝑡𝑟𝑎𝑙 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + 𝐿𝑐 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + [[𝑃2(𝐿𝑑)] × 𝑡] 

503. Consequential losses were found be 41% (𝑃2) of the direct costs annually.  

𝐿𝐶 = 41%(𝐿𝑑)  × 𝑡 

504. For this exercise, we assume these costs occur over a timespan of five years and so have 
set five years as the longest recovery time.  

𝑡 = 𝑛𝑢𝑚𝑏𝑒𝑟 𝑜𝑓 𝑦𝑒𝑎𝑟𝑠 𝑟𝑒𝑞𝑢𝑖𝑟𝑒𝑑 𝑓𝑜𝑟 𝑐𝑙𝑎𝑖𝑚𝑎𝑛𝑡 𝑠𝑡𝑎𝑡𝑢𝑠 𝑡𝑜 𝑟𝑒𝑡𝑢𝑟𝑛 𝑡𝑜 𝑛𝑒𝑢𝑡𝑟𝑎𝑙 = 𝟓 𝑦𝑒𝑎𝑟𝑠 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + [[41%(𝐿𝑑)] × 𝟓] 

505. We set direct losses to a constant value for the purposes of the model. Direct losses 
those that must be paid to replace and reinstate to a same or similar status as 
immediately before the event. For example, the replacement cost paid by the claimant is 
a direct loss. 
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𝑤ℎ𝑒𝑟𝑒 𝐿𝑑 = $100,000,000 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + [[41%(𝐿𝑑)] × 5] 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝟏𝟎𝟎 𝒎𝒊𝒍 + [[41%(𝐿𝑑)] × 5] 

506. We then use this value for the direct losses to calculate the estimated consequential 
losses: 

𝐹𝑜𝑟 𝐿𝑑 = $100,000,000;  

𝑡ℎ𝑒𝑛 𝐿𝐶 = 41%(100𝑚𝑖𝑙) × 5 

𝑡ℎ𝑒𝑛 𝐿𝐶 = $205,000,000 

Consequential losses are the costs that arise separate from and addition to any 

replacement or reinstatement costs (direct losses). See Chapter 20 for more 
information. 

507. Then use those figures to calculate the total claimable losses under the status quo.  

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝐿𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 +  𝐿𝑐 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = $100,000,000 +  $205,000,000 

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = $305,000,000 

508. As Chapter 22.2 illustrated, different industries will incur different types of costs, and 
therefore have very different ranges of losses. However, we eliminate this variation for 
this model to highlight the effect of the two changes proposed. 

509. It remains important to note that the direct losses and consequential losses vary 
according to the property lost and, so different industries have different consequential 
losses. However, the overall trend that the cost of consequential losses outweighs the 
cost of direct losses is true across industries. 

Preferred option analysis compared to the status quo 

510. The preferred option seeks to limit the total claimable losses by altering the claimable 
losses formula:  

𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝐿𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + 𝑳𝒄 

𝐿𝑐 = 𝒊𝒏𝒄𝒐𝒎𝒆 𝒍𝒐𝒔𝒔 

511. The model defined the relationship between direct losses and income loss as an annual 

income loss equivalent to twenty eight percent (𝑃2) of the direct losses:44 

𝑖𝑛𝑐𝑜𝑚𝑒 𝑙𝑜𝑠𝑠 = 𝐿𝑐 = + 28%(𝐿𝑑 ) 

512. The preferred proposal changes the time variable to the first year since the direct loss: 
𝐶𝑙𝑎𝑖𝑚𝑎𝑏𝑙𝑒 𝑙𝑜𝑠𝑠𝑒𝑠 = 𝐿𝑑 + [28%(𝐿𝑑  ) × 𝒕] 

𝒕 = 𝒇𝒊𝒓𝒔𝒕 𝒕𝒘𝒐 𝒚𝒆𝒂𝒓𝒔 𝒔𝒊𝒏𝒄𝒆 𝒕𝒉𝒆 𝒅𝒊𝒓𝒆𝒄𝒕 𝒍𝒐𝒔𝒔 = 2 

 
44 This figure is the estimated orchard gate value in 2023 ($295.8m) from Table 4 in Martin Jenkins (2024), 
adjusted for estimated growth between years from the Hawke’s Bay pip fruit orchard model, applied to 
the proportion of land affected (35%). 
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PART 4 

 

OFFSHORE AND BORDER 
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24. Part 4: Offshore and Border - Introduction 

526. Part 4 addresses areas of the Biosecurity Act to do with offshore and border biosecurity. 

527. The biosecurity system manages risks through multiple different layers.  

• Risk is managed offshore to reduce the chance of pests and diseases getting to 
New Zealand. The Biosecurity Act does this by enabling strict controls and 
requirements for imported goods. 

• Risk is managed at the border by screening incoming goods, passengers, mail, and 
craft.  

• Other agencies also play a part. For example, public health officers and port/airport 
companies undertake surveillance, response, and management (e.g. habitat 
management) activities at the border. A key issue for public health officers is 
preventing exotic mosquitoes entering and becoming established in New Zealand.    

528. Managing biosecurity risks offshore and at the border is easier and more and cost 
effective than trying to manage risks by launching a biosecurity response once pests and 
diseases have arrived. 

529. Part 4 covers the following issues: 

• the development of import health standards; 

• section 24 – independent review panels for import health standards; 

• containment and transitional facility approval; and 

• definitions related to unauthorised goods. 

530. Each topic is structured in the same way: 

• background to the topic; 

• problem / opportunity; 

• options; 

• assessment of the options;  

• preferred option; and 

• impact analysis of preferred option. 
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25. Development of import health standards  

25.1. Background 

How the Biosecurity Act manages the risk of imported goods 

531. MPI develops Import Health Standards (IHSs) under section 23 of the Biosecurity Act. 
IHSs set the requirements that risk goods must meet before they can be given 
biosecurity clearance. Risk goods cannot be imported into New Zealand unless there is 
an applicable IHS in place. If there is no IHS in place, then a trading partner or an 
importer can submit a request for MPI to develop a new IHS. The importer must wait until 
an IHS is in place before the good can be imported.  

532. The process for developing, amending, and revoking IHSs is set out in section 23. The 
process is thorough. It includes the following:  

• a comprehensive risk assessment to determine what biosecurity risks are 
associated with the goods;  

• analysis and selection of proposed measures to manage the biosecurity risks down 
to an appropriate level;  

• consultation with other relevant Government departments and industry bodies and 
their representatives; and 

• consideration of any issues raised during the consultation period when developing 
the final version of an IHS. 

533. Once an IHS is in place, trade in the applicable goods can begin. Inspectors may clear 
goods for entry into New Zealand so long as the goods comply with the requirements in 
the relevant IHS.  

The IHS system is not keeping up with trade demand 

534. The process for developing IHSs can be lengthy, as the time and resource requirements 
to review, develop, and implement an IHS are significant. This creates unnecessary 
pressure on the biosecurity system and a backlog of requests for IHSs. Some of the 
factors contributing to the time taken for IHS development include:  

• the risk assessment and risk management processes can be very time consuming 
and can take up to two years;  

• the process of consultation with stakeholders can take significant time, due to the 
range and complexity of the issues raised; and  

• some products are imported only in small quantities and/or infrequently, and yet 
require an IHS to be lawfully imported. Requiring a comprehensive IHS process may 
not be proportionate or necessary.   

535. In some aspects of IHS development there are operational improvements that we can 
make. For example, consultation on draft IHSs can be made more efficient by using 
tailored approaches where this makes sense. Online workshops and direct discussions 
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could replace traditional methods such as seeking formal written comments on 
comprehensive documents.  

536. However, if the status quo remains unchanged, even with operational improvements, we 
expect that the import system will continue to not keep up with trade demand. Many 
IHSs have not been reviewed in the last five years (and some have not been reviewed for 
20 years). There is also a sizeable backlog of unmet requests which will continue to grow.  

537. This outcome would not support Government priorities to facilitate trade and enable 
innovation in the primary industries.  

25.2. Problem or opportunity 

538. The import system works well at managing the biosecurity risk associated with importing 
risk goods once IHSs have been developed and issued. IHSs provide a clear set of 
requirements able to be consistently applied by importers. However, the ability to 
develop new standards, and to maintain and review existing standards, in a timely 
manner, are critical pain points. 

539. There can be unintended consequences that arise from the import system struggling to 
keep up with demand. From a biosecurity perspective, it could increase the likelihood 
that our existing requirements will not keep up with changes to biosecurity risks, 
therefore exposing New Zealand to an increased risk of harmful pests and diseases 
becoming established here.  

540. The import system struggling to keep up with demand can create limitations around 
what can be imported, and have wider effects on consumer choice, business innovation 
and growth, and international trade relations. If New Zealand does not enable new lines 
of trade from other countries, there may be direct consequences in terms of 
New Zealand not gaining new market access opportunities for our exports. Additionally, 
it can result in limiting New Zealand producers’ access to new genetic material for the 
plants and animals used in primary industries. This can result in lost opportunities to 
improve productivity and resilience, and to achieve premium prices through meeting the 
changing tastes of consumers.  

25.3. Options 

541. The options in this chapter are not mutually exclusive (excluding Option 1 which is the 
status quo). This means one, or any combination of Options 2 to 7 can be delivered to 
improve the development of IHS.  

Option 1 – status quo 

542. Option 1 would maintain the status quo.  
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Option 2 - amend the consultation requirements in the Act for IHS, focusing 
on a threshold of amendments having a ‘substantial effect’, and include a 
notice period for amendments made without consultation 

543. Option 2 would amend the domestic consultation requirements in the Act for IHS, 
focusing on a threshold of amendments having a ‘substantial effect’, and include a 
notice period for amendments made without consultation. 

544. Option 2 would amend the Act so that MPI’s obligations to consult are as follows: 

• Consultation is required if the amendment is likely to have a substantial effect. 

• Consultation is not required if the amendment is not likely to have a substantial 
effect. 

545. Amendments will be considered as having a substantial effect if they: 

• will require substantial change to behaviours of importers or exporters; 

• allow or preclude movement of passengers or new lines of trade; 

• impose substantial new costs or constraints46 on anyone; and 

• substantially change how well risks are managed.47 

546. This includes the creation of new lines of trade, removal of lines of trade, and 
implementing or removing risk management options.  

547. Amendments that do not have a substantial effect include drafting clarifications, 
changing organisms on a pest list, updates to reflect changes in legislation or taxonomy, 
and updates driven by new information (for example, where a pest may now be present 
in a new country).  

548. We also propose that where consultation is not required, there would be a public 
notification period of 10 working days before the draft IHS would come into effect. This 
notification requirement would involve the Director-General providing the draft amended 
IHS to the public.  

549. The notice period would give stakeholders visibility of upcoming changes to import 
requirements and enable them to make operational changes before the new 
requirements come into force. The notice period would also give stakeholders the 
opportunity to tell MPI if there are any significant issues with the intended settings.  

550. At the end of the notice period, the IHS would be finalised unless the Director-General 
withdraws it.   

551. Removing some consultation requirements from the Biosecurity Act does not prevent 
MPI from choosing to consult where it would be appropriate.  

552. Option 2 would not change MPI’s obligations under international agreements.   

 
46 These constraints may be financial, or non-financial such as the prevention of business operations 
due to regulatory barriers. 
47 Examples include implementing or removing risk management options. 
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This option is a combination of proposals we consulted on previously 

553. Option 2 is a combination of two proposals we included in the 2024 public consultation 
(Proposals 22 and 23). Both of these proposals were about making technical 
amendments without consultation. Most submitters opposed both proposals. 

554. For most submitters, while they recognised the need to speed up the delivery of IHS, 
they felt that consultation requirements remain important and should not be reduced to 
achieve operational efficiency. Submitters said that MPI would lose valuable knowledge 
from a wide range of experts and stakeholders if it does not consult. They also said 
frequent amendments made without consultation could require businesses to 
constantly monitor for, and adjust to, new requirements. 

555. However, there was appetite from submitters for the way that MPI does consultation to 
change. We heard from plant germplasm importers that they would support shorter, 
more targeted consultation on technical amendments to IHS.  

556. MPI has noted the strong feedback that consultation requirements should not be 
reduced is based on the view that stakeholders should be given the opportunity to 
provide MPI with information on science and unintended consequences that may not 
have been considered by MPI when developing IHS. The new Option 2 presented here 
responds to that. 

Option 3 - enable the ability to issue one-off or ad hoc permits for goods 
being imported as a one-off or on a sporadic basis 

557. Option 3 would enable the ability to issue one-off or ad hoc permits for goods being 
imported as a one-off or on a sporadic basis. This option would enable the Director-
General of MPI to approve the importation of goods for which there is no approved IHS, 
so long as any associated risks could be safely managed to an appropriate level. Risk 
assessment and risk-based measures will continue to underly all requirements for 
imports. This would mean specific goods could be imported for cultural festivals, 
emergency situations, or trial purposes (e.g. for commercial evaluation) before 
developing an IHS. 

558. Option 3 would also involve amending the Biosecurity Act so that these decisions are 
required to be published, similarly to the requirement for Chief Technical Officer 
equivalence decisions to be published (section 27(1)(d)(iii) of the Act).  

A majority of submitters supported Option 3  

559. Option 3 was included in the 2024 public consultation as Proposal 24. Many submitters 
said that having the ability to issue one-off or ad hoc permits would deliver efficiencies 
and encourages compliance because of the availability of a simpler process for irregular 
importation. Some submitters said that robust risk management measures and 
processes should be in place for goods eligible for these permits. 

560. Some submitters said that it is incorrect to assume that small, one-off imports present 
less biosecurity risk. Other submitters said that the proposal could lead to a significant 
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influx of applications for permits that could eventually overwhelm MPI and require 
similar resources as developing an IHS. 

561. Option 3 has been amended slightly since consultation to include a requirement for the 
decisions to issue one-off or sporadic permits to be published on the MPI website.  

Option 4 - enable use of permits to allow trade to continue while a 
suspended IHS is being reviewed 

562. Option 4 would enable use of permits to allow trade to continue while a suspended IHS 
is being reviewed. Under this proposal, if importation of a particular good was 
suspended while the associated IHS was being reviewed, then individual importers 
would be able to apply for a permit to continue to import the good under stricter risk 
management measures. The application would be made to a Chief Technical Officer, 
who would grant a permit on the basis of whether the risks can be adequately managed 
while still allowing the benefits associated with continued trade to continue. Risk 
assessment and risk-based measures will continue to underly all requirements for 
imports. 

A majority of submitters supported Option 4  

563. Option 4 was included in the 2024 public consultation as Proposal 25. Supportive 
submitters said the proposals supports supply chain reliability, efficiency and industries 
that are particularly dependent on imports because it enables imports while an IHS is 
under review. However, many submitters said they were unsure what, if any, conditions 
could address the concern that led to an IHS suspension. Submitters said even if such 
conditions existed, they were unsure if the conditions would be commercially viable. 

564. Additionally, some submitters said they would support the proposal if permits were only 
used where an IHS was suspended for non-technical reasons (for example, it is outdated 
or has not been used in a while). 

565. Opposing submitters said if there is an issue that has led an IHS to be suspended, then 
all trade relating to that IHS must be stopped. These submitters said they could not 
understand how a risk that has led to a suspension could be mitigated sufficiently. 

Option 5 - enable consultation on a risk management proposal for goods, 
rather than on the draft IHS itself 

566. Option 5 would enable consultation on a risk management proposal for goods, rather 
than on the draft IHS itself. It would do so by amending the consultation requirements in 
section 23 of the Act to allow for consultation on a risk management proposal, which 
would describe the proposed risk management measures and the rationale for them. 

A majority of submitters supported Option 5  

567. Option 5 was included in the 2024 public consultation as Proposal 26. Supportive 
submitters said the proposal could result in more efficient development of IHS. Early 
engagement may result in fewer revisions being required and provides MPI and 
stakeholders with early insights for risk management proposals. 
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568. Submitters said that the focus on risk management for goods, rather than an IHS, fits 
well with risk identification and mitigation approaches. 

569. A few submissions said that the proposal does not appear to make the process more 
efficient and could lead to increased risk to New Zealand producers. They said that it is 
the IHS that is the legal document that importers must comply with, and not a 
consultation document setting out risk analysis or risk management. These submitters 
added that stakeholders bring insights and expertise that can only be effectively applied 
to a fully developed draft IHS. 

Option 6 - amend section 23(4) to enable risk assessments and analysis to be 
tailored to the scenario 

570. Option 6 would amend section 23(4) to enable risk assessments and analysis to be 
tailored to the scenario. Our intent is to amend the Act to have a less prescriptive 
process in the legislation, and for the legislation to not be read as a step-by-step 
process. This would enable the tailoring of risk assessments to the circumstances. The 
intent is not to lower the level of protection that the biosecurity system provides.   

571. We propose retaining in the legislation specific references to international obligations, 
costs and implementation factors (these are currently included within sections 23(4)(c), 
(e) and (f)). International obligations and considerations of science would still underpin 
the risk assessment process.  

572. Option 6 is a new proposal that has not been publicly consulted. 

Option 7 - amend section 27 to be clear that more than one IHS can apply to 
the same goods 

573. Option 7 would amend section 27 to be clear that more than one IHS can apply to the 
same goods. This would make clear that multiple standards could apply to the same 
goods, and that compliance with the requirements of those standards must be achieved 
for the goods to be given clearance.  

574. This option supports the long-term goal of having an automated system that will direct 
stakeholders to requirements, which is part of an ongoing regulatory efficiency 
programme to redesign the IHS system.  

575. Option 7 is a new proposal that has not been publicly consulted. 

25.4. Assessment 

576. The options are assessed against the criteria below.  

577. The focus of the ‘Effective’ criterion for the development of import health standards will 
be on the question of balancing stakeholder engagement, enabling trade, and managing 
biosecurity risks.  
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585. This Option does not provide any lesser or greater clarity for importers, as the process 
relies on a Chief Technical Officer to determine the appropriate level of risk associated 
with a one-off import. 

586. By requiring that decisions to permit one-off imports be published on a website, giving 
stakeholders the ability to remain informed, this option will satisfy the transparency 
criteria.  

Option 4 - permits to continue trade 

587. Option 4 does not provide for any lesser or greater protection from biosecurity risk. It is 
neutral on the effective criterion. It is adaptable, as it recognises that biosecurity risks 
can be accompanied by trade and economic benefits and provides for future trade 
opportunities. 

588. Enabling permits to continue trade would likely increase the operational burden on the 
import system in order to manage associated biosecurity risks. Option 4 is likely less 
efficient than the status quo as it may limit MPI’s ability to focus on amending the 
suspended IHS. Efforts could be diverted to enabling permits. This was a concern raised 
by stakeholders in the public consultation. In this way, Option 4 may prevent MPI from 
focusing on amending or developing IHSs if resources are pulled into assessment of high 
volumes of permit applications (as may occur if the IHS in question was an often-used 
IHS such as the nursery stock IHS). 

589. This option does not provide any lesser or greater clarity for importers, as the process 
relies on a Chief Technical Officer to determine the appropriate level of risk. Similarly, 
this option does not provide lesser or greater transparency.  

Option 5 - consult on a risk management proposal rather than the IHS 

590. Option 5 will likely not have a significant impact on effective or adaptability criteria, as 
the proposal would still require development of appropriate biosecurity risk 
management measures that take stakeholder input and expertise into consideration.  

591. However, it is likely to improve the efficiency and clarity of the system, as it could reduce 
the time taken for consultation by generating more meaningful feedback from 
stakeholders. This is because Option 5 shifts the focus of consultation to the proposals, 
rather than on the drafting of the IHS. However, it is unlikely to have a significant impact 
on the overall standard development time. 

592. Option 5 is consistent with standard practice for regulations. Generally, we do not 
consult on the specific drafting of regulations. Rather, we consult on the policy intent.  

593. This Option would reduce transparency as stakeholders would no longer have the ability 
to review or comment on the final drafting of the IHS.  

  

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 125 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

Option 6 - amend section 23 to enable risk assessment to be tailored to the 
circumstances 

594. Option 6 will likely not have an impact on the effective criteria. Option 6 will enable 
adaptability in the IHS development process by enabling risk assessments to be tailored 
to the specific circumstances. This will also improve the efficiency of the system, 
enabling MPI to more quickly develop risk management plans appropriate for each 
situation. However, it is likely to be less clear than Option 1 as it removes the step-by-
step process for risk assessment that is currently in the Act.  

595. Removing the prescriptive risk assessment process from the legislation is likely to 
reduce transparency about what process MPI follows when conducting risk assessment. 

Option 7 - amend section 27 to be clear that more than one IHS can apply to 
goods 

596. Option 7 is not likely to have an impact on the effective, adaptable or efficient criteria. 
Option 7 will improve clarity and transparency by making it clear to users that more than 
one IHS can apply to goods. While words in the singular (i.e. import health standard) can 

be interpreted as meaning the plural,48 making this clear in the legislation provides 
benefit to the reader and makes the Biosecurity Act consistent with the policy intent of 
being able to have more than one IHS apply to the same goods.  

25.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

597. We are recommending that the following options progress: 

• Option 2 (amend the consultation requirements in the Act for IHS, focusing on a 
threshold of amendments having a ‘substantial effect’, and include a notice period 
for amendments made without consultation). 

• Option 3 (enable the ability to issue one-off or ad hoc permits for goods being 
imported as a one-off or on a sporadic basis). 

• Option 5 (enable consultation on a risk management proposal for a good, rather 
than on the draft IHS itself). 

• Option 6 (amend section 23(4) to enable risk assessments and analysis to be 
tailored to the scenario). 

• Option 7 (amend section 27 to be clear that more than one IHS can apply to the 
same goods). 

598. The Minister’s preferred option in the Cabinet paper is the same as our recommended 
option. 

 
48 Legislation Act 2019, section 19  
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26. Section 24 – independent review panels 

26.1. Background 

599. The process for developing, amending, and revoking Import Health Standards (IHSs) is 
set out in section 23 of the Biosecurity Act. The process is thorough (as discussed in 
Chapter 25) and includes a review process if a consulted person feels their concerns 
and scientific evidence did not receive sufficient regard during the development process 
(section 24 of the Biosecurity Act). 

600. Section 24 of the Biosecurity Act requires the Director-General to ensure there is a 
process in place to set up an independent review panel to review a person’s concerns. 
The Biosecurity (Process for Establishing Independent Review Panel) Notice 2015 sets 
out the process to establish an independent review panel:  

• a request must be in writing, identify the section of the person’s submission which 
raised a concern about scientific evidence, and explain why the person considers 
there has not been sufficient regard given to their concern;  

• the intention to make a request must be notified within 10 working days after a 
provisional IHS is supplied to submitters, with a further 10 working days to make the 
request; 

• factors the Director-General must take into account when considering whether to 
accept a request for review (e.g., the extent to which the request for review appears 
to be based on credible scientific evidence); and  

• the necessary details to set out in Terms of Reference for an appointed independent 
panel, including when the panel must report on its review. 

601. The options in this section are interdependent with those presented in Chapter 25 
discussing IHS proposals. These options have been assessed according to their 
relationship with the preferred approach for IHSs.  

26.2. Problem or opportunity 

602. In the period since 2008 there have only been two independent reviews, relating to IHS 
for honey and pork. Both reviews were costly, time consuming, and led to lengthy delays 
in finalising the IHS. They required large amounts of time from key staff, for years in some 
cases, with a resulting impact on progressing other work. A case study to illustrate the 
time and costs involved in an independent review is provided in Figure 1: 
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Figure 6 - Development of the import health standards for pig meat and pig meat products 

 

603. Given the time and costs involved in an independent review, and the disruption to the 
IHS work programme, MPI will always try to resolve stakeholders’ concerns. 
Nevertheless, MPI’s experience is that significant time is spent in working to resolve 
concerns whenever an independent review is foreshadowed, regardless of how well-
founded the stakeholder’s concerns are. This means that the availability of the section 
24 review process has a substantial impact on MPI’s ability to efficiently progress the IHS 
work programme, even if few disputes reach the point where a review panel is 
established. 

26.3. Options 

Option 1 – status quo 

604. Option 1 is the status quo. MPI is required to consult with any person that has an interest 
in a proposed IHS. Under Option 1, section 24 of the Biosecurity Act continues to allow a 
person consulted during the development of an IHS to request a review of whether 
scientific evidence that person raised was given sufficient regard by MPI. 

Option 2 – remove section 24 

605. Option 2 seeks to remove section 24 from the Biosecurity Act. This option would remove 
the ability for a person to request a review of whether the scientific evidence that person 
who was consulted raised was given sufficient regard by MPI. Those persons would 
instead rely on other processes and safeguards to challenge MPI’s IHS development 
process through: 

• the requirement to consult under section 23; 

• judicial review; and  

• the right of review at Parliament’s Regulations Review Committee.  

Option 3 – amend section 24 so the Director-General can appoint one 
reviewer, and empower the Minister to prescribe a fee for section 24 reviews 

606. Option 3 seeks to amend section 24 to change the settings so that the Director-General 
is empowered to appoint a single reviewer, and the Minister is empowered to 
recommend regulations to be made to prescribe a fee for section 24 reviews. Alongside 
Option 3, MPI could also review the Biosecurity (Process for Establishing Independent 
Review Panel) Notice 2015 to ensure that there are appropriate incentives against 

MPI issued the provisional IHS for pig meat in April 2009 following public consultation. A 
request was submitted in May 2009. The Director-General accepted this request in August 
2009 and a review was completed in March 2010. The total cost of that process was 
approximately $500,000. The work recommended by the Panel concluded at the end of 
October 2010. An application for judicial review was made in 2011. The High Court ruled in 
favour of MPI. This was appealed to both Court of Appeal, and the Supreme Court where the 
appeal was dismissed in December 2013. 
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frivolous use by requiring a comprehensive application to request a review. The purpose 
of requiring a full comprehensive statement of claim is to ensure requests are only made 
for important issues.  

607. In order to prescribe a fee, analysis would be required to determine an efficient, 
equitable and appropriate fee. The fee could be analogous to a filing fee for starting 
proceedings in the Courts, which range from $260 for the District Court to $1755 for the 
High Court. The fee would not recover the full cost of an independent review (or even a 
significant proportion of the costs) but would provide an incentive against frivolous use. 

Almost all submitters opposed any change from the status quo 

608. We had four proposals relating to section 24 in the 2024 public consultation which 
spanned from keeping it but changing how it works, to removing it entirely. Across all the 
submissions, retaining some type of mechanism to challenge decisions on IHS, and 
having access to fair and impartial reviews, was a common preference.  

609. Removing section 24 received the most opposition. Other options to keep but amend 
section 24 received majority opposition as well. The few supportive submissions said 
that removing section 24 would increase efficiency and that the alternative mechanisms 
for review are sufficient. 

610. There remains insufficient evidence that section 24 reviews assure industry that MPI’s 
decision-making processes are robust. Submitters did not raise compelling reasoning for 
why section 24 (which we note is an unusual legislative tool) provides substantial benefit 
to industry that could not be achieved through other, operational, means.  

611. Another common view was that fairness and impartiality could only be assured when a 
review is conducted by at least two or more people. In response to the feedback about a 
single reviewer, MPI notes that having a single reviewer undertake the review means the 
process can operate with less formal procedure, and MPI could proactively identify 
these officials ahead of time to be ready for a future review. This could produce a quicker 
and less costly review. We also note that the Biosecurity (Process for Establishing 
Independent Review Panel) Notice 2015 already contemplates a single reviewer -  clause 
11 of that notice states that the independent review panel may consist of one or more 
persons, up to a maximum of five people.  

612. We have discarded three of the four options that we consulted on, keeping only Option 2 
which removes section 24.  

613. Option 3 is a new proposal that is a modified version of an option that was publicly 
consulted on (amend the Biosecurity (Process for Establishing Independent Review 
Panel) Notice 2015 and work on cost recovery). This new proposal was not publicly 
consulted.  

26.4. Assessing options to address the problem 

614. The options are assessed against the criteria below.  
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itself, as review provisions do not exist for the development of other security secondary 
legislation.  

621. Option 2 will improve the efficiency of the IHS system by reducing the administrative 
burden on MPI, enabling MPI to instead focus time on developing more IHS. Section 24 
was intended to provide assurance to stakeholders about the level of risk assessment 
undertaken by MPI. It was not intended to provide individuals with individual review 
rights and an avenue to appeal rights that have been affected. In our experience as the 
regulator of the import system, section 24 is used by stakeholders as a tool in situations 
where there are disputed views over the approach taken in an IHS rather than a means of 
providing assurance that scientific information has been properly considered. This has 
led to significant time spent working to resolve concerns whenever an independent 
review is foreshadowed, regardless of how well-founded the stakeholder’s concerns are. 
Option 2 directly addresses this: we expect it would improve the efficiency of IHS 
development. 

622. The removal of section 24 is no more or less clear than the status quo. However, 
stakeholders will need to be aware of the other avenues to challenge MPI’s decisions. 
MPI can mitigate this risk with communications to stakeholders. For this reason, Option 
2 is neutral on the clarity criterion.  

Option 3 – amend section 24 so the Director-General can appoint one 
reviewer, and empower the Minister to prescribe a fee for section 24 reviews 

623. Through their submissions, stakeholders questioned whether a single reviewer, 
appointed by the Director-General, would be seen as ‘independent’. We note that a 
single reviewer can already be appointed under the Biosecurity (Process for Establishing 
Independent Review Panel) Notice 2015. Option 3 would be no more or less effective 
than the status quo in terms of stakeholders’ ability to influence decision-making for 
IHS. 

624. Option 3 is no more or less adaptable than the status quo. Having a single reviewer 
undertake the review means the process can operate with less formal procedure, and 
MPI could proactively identify this person ahead of time to be ready for a future review. 
This could produce a more flexible, quicker and less costly review. An application fee 
may also mitigate resource concerns and constraints associated with a section 24 
review, though this is likely to be only a marginal effect. Overall, the improvements from 
the adaptable criterion on the status quo are marginal. 

625. Option 3 would be more efficient than the status quo. Option 3 requires stakeholders to 
now pay a fee to challenge MPI decision-making (which previously had no charge). 
However, the administrative burden of setting up independent panels is reduced. Having 
a suitable person to undertake the review would be likely to produce a quicker and less 
costly review and may enable MPI to be more comfortable with a section 24 review being 
requested. Cost recovery may address the issue of frivolous citation of section 24. 

626. Option 3 is likely to provide marginally more clarity about who will undertake the section 
24 review under Option 3 than Option 1 (it will be expressly a single reviewer, rather than 
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• It is an offence under section 154N(6) to fail to comply with section 40(6).   

• It is an offence under section 154N(17) for a person to operate a facility if that 
person:  

o is not approved as the facility operator of the facility; or 

o has had their facility operator approval suspended; or 

o operates an unapproved facility; or 

o operates a suspended facility; or 

o does not comply with the standards for that facility.  

640. Section 156 means that delegates acting as agents or employees of the operator who 
allow for an offence related to facility compliance to occur with their permission, or 
without taking all reasonable steps to prevent it, will also be liable for the offence.   

641. Using facilities to manage biosecurity risk relieves physical and resource pressures at 
the border, while providing an additional layer of protection to the biosecurity system. 

27.2. Problem or opportunity 

642. The legislative framework for the approval, suspension, and cancellation of facilities 
operators has created some unintended consequences:  

• Under the current framework, a facility is unable to continue to conduct business 
and remain compliant when their operator is unavailable (i.e., they resign, get sick, 
go on holiday, are otherwise incapacitated or die). In these cases, goods may need to 
be transferred to a different facility, or goods may not have a place to go to be held 
safely before obtaining biosecurity clearance. This creates biosecurity risk, because 
goods may not have a secure place to be held to manage the risk they carry before 
they are given biosecurity clearance. 

• There are redundant procedures for cancelling and suspending a facility approval. 
For example, the Biosecurity Act provides a mechanism to cancel and suspend a 
facility for non-compliance with the relevant standard, as well as a mechanism to 
cancel and suspend a facility operator. A facility is not allowed to conduct business 
without an operator, which means that the distinction between 
suspending/cancelling a facility approval and suspending/cancelling an operator 
approval is meaningless. This creates administrative inefficiencies when approving, 
suspending and cancelling facilities.  

• Sometimes duty- or facility-managers who do not have decision-making power for 
overall facility management are approved as operators. This means that they are 
personally liable for compliance instead of those who are responsible for conducting 
the business that creates biosecurity risk. For example, a day-to-day manager with 
no control over the total facility management may be assigned as the operator, and 
therefore personally liable for non-compliance outside of their control (such as 
failing to meet lighting requirements). 
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27.3. Options 

Option 1 – status quo 

643. Option 1 is the status quo. It would maintain the current legislative framework and 
requirement for legislative approval for facility operators. 

Option 2 - streamline the legislative framework for transitional and 
containment facilities 

644. Under Option 2, the Act would have a single-step process to approve a facility that met 
the requirements of the relevant standard. This would not remove the requirement for a 
facility to have a fit and proper operator, but operators would not need separate 
legislative approval.  

645. Instead, the Biosecurity Act would specify who a facility operator must be by default. 
Under Option 2, the Biosecurity Act would automatically assign the facility operator as 
the person who: 

• is responsible for the facility conducting business; and 

• has the appropriate control over matters that affect compliance. 

646. The person who is assigned as the operator would also need to be a fit and proper 
person to operate the facility, as currently described by the approval framework.  

647. Option 2 seeks to achieve the following outcomes: 

• remove the redundant steps in the current approval, suspension and cancellation 
processes; 

• provide flexibility for the facility to continue conducting business when staff change, 
or representatives are otherwise unavailable; 

• retain the requirement that approved facilities have a representative for MPI to 
contact for matters relating to verification (e.g., inspections), correcting non-
compliance, and enforcement action; 

• ensure that the responsibility to comply with the relevant requirements of the facility 
approval is placed with the person who has decision-making power to influence 
compliance; and 

• ensure that the operator is a fit and proper person, to retain the integrity of facilities 
as part of the border management system. 

648. Under Option 2 we will also clarify that delegates do not inherit liability from the 
operator, but that section 156 of the Biosecurity Act still applies. For example, if the 
delegate actively allowed for something to happen that was not compliant, or did not 
take all reasonable steps to stop non-compliance, they could be liable. In contrast, they 
would not be liable for matters they could not reasonably control (such as an order 
turning up that if accepted, would breach storage conditions).  
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649. To retain the existing enforcement capability, the relevant offence provisions may need 
to be amended to accommodate the changes to the facility approval framework. The 
Biosecurity (Infringement Offences) Regulations 2010 will also need to be amended to 
align the relevant infringement descriptions with any change made to the relevant 
infringement offence in section 154N(17).  

650. Alongside Option 2, facility standards and the Biosecurity (Costs) Regulations 2010 will 
also likely need to be amended to reflect the new approval process. 

Majority of submitters supported Option 2 

651. Option 2 was included in the 2024 public consultation as Proposal 32. Submitters 
strongly supported streamlining the approval framework for containment and 
transitional facilities. They generally agreed that this proposal could address the issues 
that we presented. 

652. While supportive of the general direction of the proposal, some submitters sought clarity 
about the role and responsibilities of a deputy operator, as well as the level of personal 
liability they would be expected to take on.  

653. Following public consultation, MPI conducted one targeted engagement meeting with 
Tegel Foods Limited to discuss facility operator liability. During this meeting, Tegel Foods 
Ltd said the following: 

• Transitional facility operators are generally site-based people fulfilling day-to-day 
tasks and should not be personally liable for fines relating to non-compliance.  

• Setting the facility operator as a person works well for small companies where the 
operator also has decision-making powers. However, this does not always work well 
for vertically integrated businesses (i.e., businesses that own or control multiple 
facilities). 

• The high level of personal liability can deter people from accepting facility manager 
positions if they are approved as the operator. 

• The legislation should make companies liable by default instead of employees within 
them, and the accountability for action should be managed through internal 
company processes. 

654. The prescriptive nature of the original proposal could create unintended consequences. 
Option 2 as discussed in this RIS provides a less prescriptive proposal focused on the 
outcomes we are seeking. 

655. The liability associated with the operator position should lie with the person responsible 
for conducting business and has appropriate control over matters that affect 
compliance. Formalising a deputy operator process would not assist with this. The 
changes to this proposal since consultation reflect this view, while taking into account 
the differences in operating models between facilities. The existing enforcement tools 
should continue to be available. 
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28. Definitions related to unauthorised goods 

28.1. Background 

665. Section 2 of the Act defines unauthorised goods. Unauthorised goods are: 

• goods that are at the border that cannot be cleared to enter New Zealand because 
they do not meet the requirements/conditions/regulations; or 

• goods that have entered New Zealand without being given biosecurity clearance.  

666. Unauthorised goods may be subject to enforcement action under section 154O(9) of the 
Biosecurity Act.  

667. There are a number of definitions across in the Biosecurity Act where certain activities 
relating to unauthorised goods are not captured by the legislation:  

• the lack of a definition for ‘New Zealand-born progeny’; and  

• the definition of ‘goods’ excluding planted trees or plants.  

New Zealand-born progeny 

668. The definition of unauthorised goods does not extend to the New Zealand-born progeny 
of those unauthorised goods. In a number of cases, it is challenging to distinguish the 
unauthorised good from its progeny. For example, where the unauthorised goods are 
plants, and the progeny are cuttings that have been grown into established plants 
(making them clones of the original plant), the progeny and original unauthorised goods 
cannot be easily distinguished from one another.  

669. MPI has limited powers to deal with New Zealand-born progeny of illegally imported 
organisms (i.e. unauthorised goods). The Biosecurity Act’s powers are limited to the 
following circumstances:  

• if it can be established that the progeny had come into contact with unauthorised 
goods, and pests or unwanted organisms could have been transmitted from the 
unauthorised goods to the progeny; 

• the progeny is an unwanted organism or pest under the Biosecurity Act; and/or 

• The progeny is known or suspected to harbour or contain an unwanted organism or 
pest under the Biosecurity Act.  

Plants and the definition of “goods” 

670. The Biosecurity Act defines “goods” to mean all kinds of moveable personal property. In 
property law, planted trees or plants are part of the land and are not moveable personal 
property. Unauthorised goods that are plants may no longer be considered goods if they 
are planted. We note this scenario is fact specific, and a Court’s decision about whether 
something would meet the definition of “goods” is context specific. 

671. Plants for planting could carry pests or diseases and are a high-risk import pathway if 
biosecurity risk is not managed effectively. 
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READINESS AND RESPONSE 
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29. Part 5: Readiness and Response - Introduction 

696. Part 5 addresses areas of the Biosecurity Act which affect readiness and response 
activities. Readiness and response means preparing for and responding to incursions of 
pests and diseases. The issues covered in Part 5 relate to: 

• liability protection for GIA partners;  

• faster emergency declarations; 

• biosecurity emergency regulations; and 

• biosecurity practices and proactive management of biosecurity risks. 

697. Each topic is structured in the same way: 

• background to the topic; 

• problem / opportunity; 

• options; 

• assessment of the options;  

• preferred option; and 

• impact analysis of preferred option. 
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30. Liability protection for Government Industry Agreement 
partners  

30.1. Background 

698. Section 163 of the Biosecurity Act protects people who are carrying out functions or 
duties under the Act from civil or criminal liability, unless the person has acted, or 
omitted to act, in bad faith or without reasonable cause. 

699. Part 5A of the Biosecurity Act establishes the Government Industry Agreement (GIA) 
partnership and sets out how the GIA operates. 

700. As the implementation of GIA progressed, industry organisations raised concerns 
regarding their potential exposure to significant liability because of their role alongside 
MPI as joint decision-makers. 

701. This liability issue arose during the development of the Fruit Fly Operational Agreement 
in 2016. It was decided that MPI would be the sole decision-maker. Therefore, cost-
sharing for responses would be deferred until the industry parties agreed that the Crown 
had provided acceptable protection from potential liability in relation to joint decision-
making for responses.   

702. These concerns were exacerbated by litigation relating to the kiwifruit disease Psa49. In 
2018, the High Court found MPI personnel owed a duty to take reasonable care in 
carrying out their biosecurity functions. This was a new legal development in 
New Zealand. Based on the Court’s decision, the possibility of legal risk for response 
decisions taken by the Crown and GIA industry signatories could not be ruled out. In 
2020, the Court of Appeal reversed the High Court’s decision. However, as this case was 
not about response-decision making, legal risk could still not be ruled out. 

703. The issue took on particular significance in the context of the Mycoplasma bovis 
Response Operational Agreement in 2018. The dairy and beef sectors agreed to 
contribute 32 percent of the costs of the eradication programme (estimated at $870 
million over 10 years). However, the industry funding proposal was conditional on 
industry signatories being protected from liability in their joint decision-making role. 
Without liability protection, the two organisations (DairyNZ and Beef+Lamb New 
Zealand) would not have participated as joint decision-makers, and as a result, 
co-funders of the response.  

704. To address industry concerns about statutory protection MPI developed a proposal 
which included a Crown indemnity for industry organisations that would provide cover 
for any claims relating to decisions they made jointly with MPI. 

705. The Crown indemnity, under the Public Finance Act 1989, was signed by the Minister of 
Finance and has been in place since 28 May 2019. This has allowed full participation of 
GIA partners in readiness and response activities. 

 
49 Pseudomonas syringae pv. Actinidiae is one of the most serious diseases of kiwifruit. Litigation arising 
from the 2010 incursion claimed that the Crown was responsible for losses to growers. 
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31. Faster emergency declarations  

31.1. Background 

719. Part 7 of the Act describes how and when a Minister may recommend to the Governor 
General that they, by Proclamation, declare a biosecurity emergency. Part 7 could be 
used by the Minister for Biosecurity, or any Minister, due to the wording in section 144 
which refers to “a Minister”. 

720. Section 144 prescribes the process. MPI would brief the responsible Minister (usually 
the Minister for Biosecurity) and advise the Minister to recommend to the Governor-
General that they declare a biosecurity emergency by Proclamation.  

721. The Minister must be satisfied that there has been a pest or disease outbreak that has 
potential to cause significant harm to New Zealand, that it is in the public interest to act 
immediately, and that the organism cannot be eradicated or managed using the powers 
that are normally available. 

722. The Minister would need to consult with persons representing interested parties before 
making any recommendation to the Governor General, “to the extent that is practical in 
the circumstances”. 

723. New Zealand has never declared a biosecurity emergency.  

Foot and mouth disease and biosecurity emergency  

724. MPI’s, and GIA partners’, readiness work aims to prepare for outbreaks of different pests 
and diseases. An outbreak of Foot and mouth disease (FMD) is a scenario where we 
would expect to recommend the declaration of a biosecurity emergency. 

725. FMD is a highly contagious livestock disease, including of cattle, sheep, deer, and pigs. 
FMD can be transmitted through infected animals and animal products. FMD is one of 
the most significant disease risks to our trade in animal products and is the single 
biggest potential threat to New Zealand’s livestock industries.  

726. If FMD were confirmed in New Zealand, all exports of animal products would stop. MPI 
would start a biosecurity response to eradicate the disease as soon as possible. One of 
the first steps would be to declare a national livestock movement standstill, banning the 
movement of all livestock and livestock products. 

727. Because of the national impact and risks of FMD transmission, MPI would ask the 
Minister for Biosecurity to recommend to the Governor General that they declare a 
biosecurity emergency. A biosecurity emergency gives the Minister broad powers to take 
such measures they believe necessary or desirable to eradicate FMD.  

Case study: stock in-transit in an FMD response 

728. At the early stage of an FMD response, before a biosecurity emergency is declared, it is 
highly likely that there will be large numbers of animals in transit to processors and 
between farms and saleyards. These stock in-transit must be dealt with in a way that 
reduces animal welfare impacts and minimises the risk of spreading FMD. In many 
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instances, MPI would like to require that livestock movements underway be completed 
using a direct route, without picking up or dropping off stock, until the destination is 
reached. Normal Biosecurity Act powers would not enable MPI to enforce this 
requirement.  

729. The time between the confirmed detection of FMD and the declaration of a biosecurity 
emergency by the Governor-General has been estimated to be between 12 to 72 hours. 
This is a critical period in the response to an FMD outbreak.  

730. In this example, the management of stock in transit in the early stages of an FMD 
outbreak is a critical issue in our readiness planning for this disease. Rapidly addressing 
this issue is important to reduce the spread of FMD and minimise animal welfare 
impacts.  

731. This approach aligns with publicly available FMD Response Strategy Plans for Australia, 
the United States of America and the United Kingdom. 

732. In early 2024, MPI and livestock industry partners established a group to start exploring 
options to manage animals at saleyards and in transit to meat processors. This work is 
ongoing. 

31.2. Problem or opportunity 

733. The time between the confirmed detection of significant pest or disease and the 
declaration of a biosecurity emergency by the Governor-General has been estimated to 
be between 12 to 72 hours. Responding promptly is critical, especially for a pest or 
disease significant enough to trigger a biosecurity emergency. We need to ensure that we 
can respond to the risk as fast as possible.  

31.3. Options 

Option 1 – status quo 

734. Option 1 retains the status quo. To declare a biosecurity emergency a Minister (the 
Minister for Biosecurity or any other Minister of the Crown) must be satisfied on 
reasonable grounds that: 

• a situation described in section 144(1)(a) (i – iv) is likely; and 

• that, in section 144(1)(b), it is in the public interest to act immediately, and sufficient 
powers are not available to manage the organism.  

735. Section 144(2) requires the Minister to consult “to the extent that is practical in the 
circumstances”. That Minister would then recommend to the Governor-General that 
they, by Proclamation, declare a biosecurity emergency. 

Option 2 - amend the Biosecurity Act to enable the Minister for Biosecurity to 
declare a biosecurity emergency 

736. Option 2 would change the decision-maker for a biosecurity emergency from the 
Governor-General to the Minister for Biosecurity. This applies to any biosecurity 
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economic/health implications of an 
event to the general public. 

Total monetised benefits  N/A N/A 
Non-monetised benefits  Low Medium 
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32. Biosecurity emergency regulations  

32.1. Background 

752. Section 150 of the Act enables emergency regulations to be made at any time while a 
biosecurity emergency is in force. It does not enable regulations to be made before the 
declaration of an emergency.  

753. During preparation for a possible FMD outbreak, GIA partners from the livestock sectors 
and MPI have looked at what emergency regulations would be needed to support the 
emergency response. To effectively prepare for a possible FMD outbreak, and potentially 
other pest or diseases risks, the group suggested that making regulations before an 
emergency declaration would benefit all stakeholders. 

754. Currently, while emergency regulations could be developed to the drafting stage, they 
would have no legal status and would not be published on the New Zealand legislation 
website. This: 

• is unlikely to be consistent with best practice regulation development; 

• would reduce transparency and accountability; and 

• could reduce stakeholder visibility and understanding of their responsibilities in a 
biosecurity emergency. 

32.2. Problem or opportunity 

755. Making emergency regulations before an emergency is an opportunity to improve the 
quality of regulations to be used in an emergency.  

756. Making regulations before an emergency will: 

• be consistent with best practice regulation development; 

• publish legal regulations; 

• improve transparency and accountability; and 

• increase stakeholder “buy in” to and understanding of their responsibilities in a 
biosecurity emergency. 

32.3. Options 

Option 1 – status quo 

757. Option 1 retains the status quo of section 150. 

Option 2 - amend section 150 to add the ability to make biosecurity 
emergency regulations before the declaration of a biosecurity emergency 

758. Option 2 is to amend section 150 to add the ability to make biosecurity emergency 
regulations before the declaration of a biosecurity emergency. This would not hinder the 
current ability to make regulations during an emergency. 
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759. These regulations would be made using the full development and consultation process 

in the Cabinet manual50 and brought into force when a defined biosecurity emergency is 
declared.  

760. The benefits of doing this are to: 

• improve transparency and accountability by developing regulations with effective 
public consultation and delivering quality regulations to meet Government and 
stakeholder needs; 

• allow the Minister to better meet the requirements to consult (section 150(2)) and to 
develop any infringement offences and disputes procedures (section 150(3)); 

• allow response planning to continue with a clear legal framework; 

• publish regulations that enable all stakeholders to understand their responsibilities 
in an emergency and plan for that emergency; and 

• quickly implement emergency regulations without a requirement for the Governor-
General to make an Order in Council at the time. 

Option 3 – deliver Option 2 plus add a requirement for review 

761. Option 3 would deliver Option 2 plus add a requirement that at the time of an emergency 
being declared, the Minister would set a timeline for the review of those regulations. 

762. The benefits of requiring a review are to ensure the regulations are working as intended 
during the emergency. This would give confidence to all parties that any unintended 
consequences or issues with emergency regulations will be addressed and not lost in 
the emergency activity. 

Options 2 and 3 are new proposals but have come up as a result of our work 
with GIA partners  

763. We developed Options 2 and 3 after public consultation ended. We have not consulted 
these options. However, these options came from work with GIA partners as discussed 
earlier (to prepare for an FMD outbreak).  

764. If either option progresses, it will go through well-established regulation-making process, 
including public consultation, Cabinet sign-off, and publication of the regulations before 
an emergency.  

765. Given related engagement to date on emergency regulations in case of an FMD outbreak, 
we believe that this proposal will be likely well-supported. 

32.4. Assessing options to address the problem 

766. The options were assessed against the criteria below.  

 
50 Cabinet Manual paragraph 7.95 
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• Regulations under the Act address some specific risks. For example, the Biosecurity 
(Ruminant Protein) Regulations 1999 prohibits the feeding of ruminant protein to 
ruminant animals, due to the risk of amplifying and spreading transmissible 
spongiform encephalopathies (e.g., mad cow disease). 

• Pest and pathway management plans. For example, the Biosecurity (National 
Kiwifruit Pathway Management Plan) Order 2022 requires kiwifruit growers and 
packhouse operators to follow a range of good practices. 

781. Non-legislative initiatives include: 

• The Biosecurity Business Pledge, a partnership that aims to help all New Zealand 
businesses take a proactive approach to their biosecurity practice. 

• Tauranga Moana Biosecurity Capital Inc. is a collaboration of biosecurity champions 
working together to achieve regional biosecurity excellence. Their focus is on raising 
awareness, building capability, and developing future leaders. 

• Aquaculture New Zealand has developed a sustainability programme called A+. It 
aims to enable the aquaculture industry to engage with its communities to improve 
environmental practices. The programme includes biosecurity standards that aim to 
implement management measures that reduce biosecurity risks. 

33.2. Problem or opportunity 

782. Earlier work during the review of the Biosecurity Act considered the adequacy of 
biosecurity practices. A 2018 survey showed that less than half of primary producers 
surveyed had biosecurity processes and documentation, and 11 percent said they 

undertook no biosecurity actions daily.51  

783. Acknowledging the age of the 2018 survey, we have also drawn on several other sources 
which are predominantly anecdotal. These include industry meetings, Māori 
engagement, farmer/grower engagement, and MPI’s experience during biosecurity 
responses. What we heard and learned from these suggest that that biosecurity is not 
always being effectively managed on-farm/orchard. 

784. New Zealand's biosecurity system has three interlocking layers of protection that act like 
a series of protective nets (see Chapter 3 – Introduction to the biosecurity system). 
Together, each layer needs to work in concert to protect New Zealand from pests and 
diseases. Biosecurity practice is particularly important to the third layer. Poor practices 
can turn an isolated incident into a much wider incursion that is of regional or national 
concern. Promoting a more consistent uptake of good biosecurity practices would help 
strengthen the biosecurity system (shifting the focus from reactive responses to 
proactive harm prevention).  

 
51 www.mpi.govt.nz/dmsdocument/29849-biosecurity-2025-business-survey-baseline-report/  
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33.3. Options 

Option 1 – status quo 

785. Option 1 is the status quo. Under this option, no changes to the Act would be made. 
Existing non-legislative initiatives, like the Biosecurity Business Pledge, would continue 
to develop. Industry would also continue promoting good biosecurity practices through 
the development of voluntary guidelines (e.g., Aquaculture New Zealand’s A+ 
Sustainability Framework, DairyNZ’s Biosecurity Warrant of Fitness). 

Option 2 – add a general biosecurity duty to the Biosecurity Act 

786. Option 2 would add a general biosecurity duty in the Act. A general biosecurity duty 
would be a broadly worded standard. It would set an expectation that every person who 
deals with risk goods, or engages in activities that may pose biosecurity risks, must take 
all reasonable and practical measures to prevent or mitigate biosecurity risks.  

787. The general biosecurity duty would not be directly enforceable. However, it could be 
used as the basis for interventions using other powers in the Biosecurity Act to address 
poor biosecurity practice. For example, including a general duty in the Biosecurity Act 
could allow MPI to issue a compliance order under section 154(2)(a) if we found a farmer 
observing poor biosecurity practices. If the farmer breached the compliance order, the 
farmer may commit an offence under the Biosecurity Act. MPI may also carry out actions 
required by the compliance order and recover the costs of doing so from the farmer. 

788. There is a risk under Option 2 that a defendant could potentially assert that by meeting 
the general biosecurity duty, they have taken all reasonable steps to mitigate biosecurity 
risks for a specific duty they have breached. For example, a poultry operator may be 
accused of failing to prevent the spread of avian influenza into their farms because they 
failed to properly disinfect some of the vehicles that entered their farms. In their 
defence, the poultry operator may say that it has remained compliant with the general 
biosecurity duty. For example, it has observed other good biosecurity practices such as 
regular cleaning of facilities, training staff, and preventing wild birds from accessing 
poultry housing, feeds, and water sources. 

789. To address this risk, Option 2 would make it clear that:  

• compliance with the general duty is not a defence. That is, being explicit that 
compliance with the general duty does not affect offending against other 
requirements of the Biosecurity Act;  

• the general biosecurity duty is a baseline, and more specific requirements are over 
and above the duty; and 

• a breach of any requirement/any offending is considered a breach of the duty itself 
(regardless of whether the general biosecurity duty is enforceable or not). 

Option 2 received majority support, but there was strong minority opposition 

790. Option 2 was included in the 2024 public consultation as Proposal 40. 
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791. Supportive submissions came from a wide range of sectors, such as GIA partners, 
advocacy groups, local government, and iwi, hapū, and Māori organisations. Supportive 
submissions said that a general biosecurity duty would clarify that everyone in 
New Zealand has a responsibility to maintain our biosecurity system. 

792. Those opposed said the proposal would be an additional regulatory burden. They said 
that resources are better spent on non-legislative levers such as education and support 
to promote good behaviour and decision-making.  

793. Some submitters said they needed more information on the proposal before they could 
form an opinion. This includes how the proposals might work and what the final wording 
would look like. 

794. Lastly, some submitters said the lack of enforceability made it a “nice-to-have” but felt it 
was overall not a good use of resources.  

795. Following public consultation, we discussed the general biosecurity duty further with 
GIA partners. There is not a consensus among GIA partners about the general 
biosecurity duty. 

796. We also met with Australian regulators to further understand the provisions for general 
biosecurity duty in their respective legislation. Biosecurity legislation in New South 
Wales, Queensland, South Australia, and Tasmania each includes a directly enforceable 
biosecurity duty. Each biosecurity legislation in those states also specifies the penalties 
for breaching the general biosecurity duty. Each state placed a strong emphasis on 
education and public awareness, rather than a punitive approach. 

797. We have considered the feedback from GIA partners and our conversations with 
Australian regulators in finalising this proposal. The insights from these engagements 
have been helpful in informing our multi-criteria analyses. 

798. There have been no changes to this option since public consultation. 

Option 3 - expand the range of risk management requirements that can be 
set up through regulations under the Act 

799. Option 3 would expand the range of risk management requirements that can be set up 
through regulations under the Act. Option 3 would enable regulations to be created to 
set requirements on industries to prevent the spread of pests and diseases. These 
requirements may be prescriptive or outcome-based, depending on the specific 
scenario.  

800. The Biosecurity Act already includes broad powers to regulate a wide range of activities 
like holding, disposal, and treatment of risk goods (section 165(16)), and using organic 
material (section 165(18)). There are also broad powers to regulate a wide range of 
activities using rules in pest and pathway management plans (sections 64(5) and 84(5)).    

801. The regulation-making powers could more clearly authorise a full suite of good-practice 
requirements. Requirements would be put in place on a case-by-case basis where 
justified.  

802. For example, the range of matters we may want to set requirements for includes:  
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• stock health management (e.g. practices a person carries out to ensure stock are 
healthy to minimise risk of disease); 

• stock movement (e.g. practices a person carries out to ensure stock is moved in a 
bio-secure way); 

• water (e.g. practices a facility as to ensure intake or outtake of water addresses risk 
of pests or disease transferring through water); 

• equipment, vehicles, vessels (e.g. practices a facility carries out to ensure 
movement of these things addresses risk of pest or disease movement); 

• people management; 

• feed; 

• wildlife, scavengers, vermin; 

• monitoring/surveillance; 

• waste; 

• recordkeeping pertaining to biosecurity practices; 

• quality assurance/auditing; and 

• contingency plan. 

803. In addition, we may also want to require a farmer to create an on-farm biosecurity plan 
that covers the above matters.  

804. Amendments to the regulation-making powers in the Biosecurity Act could fill any gap 
that is not addressed by existing regulation-making provisions. 

Option 3 received majority support, but there was strong minority opposition 

805. Option 3 was included in the 2024 public consultation as Proposal 41. 

806. Many submitters expressed support that was conditional. Some supportive submitters 
of this proposal asked that the current biosecurity practices of industries be reviewed 
during further development of the proposals or at implementation of any proposal. 

807. Likewise, conditionally supportive submitters said that this proposal: 

• should only provide legislative backing to existing industry best practice, where best 
practice is determined in partnership between Government and industries; and 

• regulatory controls should apply according to the amount of risk an industry or 
business poses, to keep it fair. 

808. Fully opposed submitters said that farmers would be averse to additional prescriptive 
regulations which are an administrative and regulatory burden on business, and that 
stakeholders may not have the required knowledge and expertise to implement the 
proposal. 

809. This proposal is enabling only. Any future regulations would need to go through a 
standard regulatory development process, including consultation and regulatory impact 
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biosecurity duty would also send a clear message of “doing the right thing” through the 
law. Assuming these lead to everyone in New Zealand doing their part to better manage 
biosecurity risk, this could better protect New Zealand’s biosecurity system. However, 
this is an assumption that has been put into question by the public consultation.  

819. Some submitters said their sector already has good biosecurity practices. Other 
submitters said the lack of enforceable of the duty made it a ‘nice-to-have’ and that 
efforts are better focused on non-legislative means to promote good biosecurity 
practice. This suggests that potentially, a general biosecurity duty may not result in any 
substantive improvements to biosecurity practice. 

820. There is also the potential unintended consequence with a general biosecurity being 
used as a defence to avoid accountability for other biosecurity breaches.  

821. While this risk can be mitigated, risk is being created to the regulatory system for 
potentially little gain (given our assumption about the effectiveness of a biosecurity duty 
has been indirectly refuted by at least some submissions). Overall, this means Option 2 
does not meet the effective criterion. 

822. Option 2 is adaptable as it futureproofs the Act. A general duty could serve as a 
foundation to any legislative and non-legislative initiatives regarding best biosecurity 
practices in the future. For instance, education and training schemes advocating for 
good biosecurity practice could be strengthened with wording that managing biosecurity 
risk is a legislative requirement that everyone must meet. Should Option 3 proceed, 
regulations would also be supported by a general biosecurity duty creating stronger 
incentives for biosecurity practice. 

823. Option 2 is finely balanced on the efficiency criterion. On one hand, the wide scope of 
the duty means that it covers a wide range of people without regard to the level of risks 
that they deal with and the existing resources or expertise they have. This may impose 
unnecessary cost on businesses if they fail to understand what specific things they need 
to do for their business to meet the biosecurity duty. On the other hand, if a certain 
sector already has robust industry standards or codes of practice, they may already be 
compliant with a potential biosecurity duty and may not need to take further action. 

824. Option 2 would not meet the clarity criterion. This is the nature of a broadly worded 
general duty. This could include terms like “activities that may pose biosecurity risks” 
and “reasonable and practical measures”. Users of the Biosecurity Act could interpret 
these differently and could find these ambiguous, and, therefore, difficult to understand 
and comply with. 

Option 3 – expand the range of risk management requirements that can be 
set through regulations under the Act 

825. Option 3 is effective as it expands the range of legislative tools the government has to 
promote better biosecurity practices. A regulation, if delivered, could set specific risk 
management requirements that are targeted at biosecurity risks. This can directly 
address gaps in biosecurity practice or lift standards where there may be biosecurity 
practices that are not sufficiently managing risk. Option 3 is more effective than both 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 174 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

       

 

 

 

 

 

 

 

 

 

 

PART 6 

 

LONG-TERM MANAGEMENT 
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34. Part 6: Long-term management - Introduction 

831. The Biosecurity Act provides the legislative framework for long-term management (pest 
and pathway management) within New Zealand. Part 5 (Pest management) of the Act 
establishes instruments for national and regional pest management and provides: 

• the ability to create national and regional pest or pathway management plans and 
small-scale management programmes); 

• a national policy direction for pest management; and  

• the ability for the Minister for Biosecurity to assign responsibility for a decision on a 
harmful organism or pathway. 

832. Participants in long-term management include regional councils (including unitary 
authorities), management agencies for pest and pathway plans, and central government 
(including the Department of Conservation (DOC), Land Information New Zealand, and 
MPI). Te Tiriti o Waitangi/Treaty of Waitangi partners, landowners and community groups 
also manage pests on their land or in their communities. 

833. This RIS covers proposals relating to Part 5 of the Act, along with those relating to the 
management of unwanted organisms and notifiable organisms. It is divided into three 
topics: 

• pest and pathway management and small-scale management programmes; 

• alignment of long term management outcomes; and 

• management of unwanted organisms and notifiable organisms.  

834. Each topic is structured in the same way: 

• background to the topic; 

• problem / opportunity; 

• options; 

• assessment of the options;  

• preferred option; and 

• impact analysis of preferred option. 
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35. Pest and pathway management and small-scale 
management programmes  

35.1. Background 

835. The definition of a ‘pest’ under the Biosecurity Act is an organism that is specified as a 
pest in a pest management plan. Examples of pests are those in specific regional pest 
management plans including possums, mustelids (ferrets, stoats and weasels), wilding 
conifers (wilding pines), ragwort and Corbicula (a freshwater clam). The definition of a 
‘pathway’ means the movement of goods or craft out of, into, or through a particular 
place in New Zealand, or a particular kind of place, and has the potential to spread 
harmful organisms. An example of a pathway is the movement of a marine vessel or 
machinery or equipment in an area that is subject to a pathway management plan.  

836. The Act allows biosecurity activities to be undertaken by delegating regulatory powers to 
entities outside of central government. This includes regional councils and management 
agencies (including those operated by industry organisations). These entities access 
regulatory powers they through one of the following four types of management plans 
under Part 5 of the Act:  

• a national pest management plan;  

• a national pathway management plan;  

• a regional pest management plan; and 

• a regional pathway management plan.  

837. A fifth instrument, small-scale management programmes, are available to regional 
councils only.  

838. Throughout this Chapter we will refer generically to national management plans 
(whether pest or pathway) as NPMPs and refer generically to regional management plans 
(whether pest or pathway) as RPMPs.  

Pest and pathway management  

839. NPMPs and RPMPs give access to comprehensive powers including the ability for 
councils or management agencies to, for example, require landowners to control a pest, 
inspect any place, give directions, declare a restricted place or controlled area.  

840. The Act prescribes an extensive process for developing NPMPs and RPMPs. There is 
some variation depending on if a NPMP or a RPMP is pursued, but on the whole the steps 
are similar. The process for developing NPMPs and RPMPs are set out in different 
sections of the Biosecurity Act. For NPMP, the decision-maker is a Minister and for 
RPMPs the decision-maker is a regional council. 

841. We provide the steps below for a NPMP:  
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councils. An example is the process for creating a NPMP or RPMPs, which involves a 
significant number of steps and takes considerable time and resources to develop. A 
NPMP or RPMP can take several years from the development through to the approval 
stage. This may deter the development and use of NPMPs and RPMPs. Currently 
there are only five NPMPs in place. Similarly, SSMPs have been seldom used by 

regional councils due to parameters placed on these programmes.52 Not enabling 
these tools to be easier to access could lead to the proliferation of a pest or disease 
at a national or regional level. 

• There is a need for greater flexibility in the Act for long-term management tools: 
Long-term management tools can be inflexible. For example, the Act requires 
separate plans for the management of a pest and a pathway. The impact is that this 
makes those plans more difficult and costly to develop and implement, leading to 
worse management of pests and pathways.  

• Delegating responsibilities to management agency and regional council powers 
to manage pests and diseases in NPMPs and RPMPs: While management 
agencies and regional councils are responsible for managing pests in a NPMP or 
RPMP, several functions relating to these plans require decisions from central 
government - either the Minister that is responsible for a NPMP or an MPI Chief 
Technical Officer. For example, only the Minister can grant an exemption from a rule 
in a NPMP. Similarly, permissions for pests and diseases in NPMPs and RPMPs must 
be granted by a Chief Technical Officer. There is a case for delegating these 
responsibilities to management agencies and regional councils who are responsible 
for managing pests and diseases under their respective NPMPs and RPMPs.  

35.3. Options 

847. We have identified eight options to improve pest and pathway management and small-
scale management programmes. 

848. Option 1 is the status quo. 

849. The remaining options are not mutually exclusive and could be implemented together: 

• Option 2 - simplify the process to create national or regional pest and pathway 
management plans 

• Option 3 - enable (but not require) integrated pest and pathway management plans 

• Option 4 - make it easier for regional councils to create small-scale management 
programmes 

• Option 5 - allow management agencies to exempt a person/s from a rule in a NPMP 

• Option 6 - enable more than one legal entity to share management agency 
responsibilities for NPMPs 

 
52 The parameters under section 100V of the Act include that SSMPs may only be used for an unwanted 
organism and that it must be eradicated or controlled within three years from the measures starting. The 
Biosecurity (Small Scale Organism Management) Order 1993 limits the funding of SSMPs to $500,000.  
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• Option 7 - enable management agencies and regional councils the function of 
issuing permits for pests in NPMPs or RPMPs 

• Option 8 - enable the Minister to dismiss a management agency for a NPMP. 

Option 2 - simplify the process to create, review, or renew national or 
regional pest and pathway management plans 

850. Option 2 delivers two changes to simplify NPMPs and RPMPs: 

• streamline the process to create NPMPs and RPMPs; and 

• streamline the review or renewal of NPMPs and RPMPs. 

Streamline the process to create NPMPs and RPMPs 

851. This aspect of Option 2 remains largely the same as consulted. Streamlining would be 
achieved by: 

• removing any unnecessary duplication and certain procedural steps53 that are 
contained the Act (see Figure 1 and Table 1 below for further detail);  

• clarifying in the Act that the steps to develop NPMPs and RPMPs are not necessarily 
sequential and can be undertaken concurrently; 

• simplifying the process for initiating proposals for NPMPs and RPMPs through 
amending sections 61(1), 70, 81 and 90 of the Act, so that a proposal for a plan will 
not be required if the proposer of a NPMP or RPMP is a Minister, central government 
agency or regional council;  

• for any other person or parties proposing a NPMP or RPMP, a proposal for a plan 
would only need to include the following:  

o the name of the person making the proposal;  

o the subject of the proposal; 

o for each subject, a description of its adverse effects or the potential risks 
associated with it, the reasons for proposing a plan and the objectives the plan 
would have;  

o for a national plan proposal, the reasons why a national plan would be more 
appropriate than a regional plan; and 

o for a regional plan proposal, the reasons why the plan is more appropriate than 
relying on voluntary actions. 

852. To ensure that NPMPs and RPMPs are robust, all safeguards included in the Act would be 
retained for developing plans, including consultation requirements (sections 63, 72, 83 
and 92 of the Act), requirements to finance plans, requirements for what plans may, and 
must, contain and ensuring that NPMPs and RPMPs are consistent with the National 

 
53 Contained in sections 61 – 67 and 81 – 86 (for NPMPs) and sections 70 – 75 and 90 – 95 (for RPMPs) of 
the Act. 
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Policy Direction for Pest Management (see Chapter 3.1 of this paper for more detail on 
the National Policy Direction). 

853. Option 2 also seeks to retain the requirement that a proposed rule would assist in 
achieving a NPMP or RPMP’s objective. It is important that there is a requirement that 
rules would assist in achieving the objectives of a NPMP or RPMP, otherwise there could 
be a risk of including rules that are not directly contributing to the objectives of these 
plans. The requirement that the rules would assist in achieving the plans objectives is an 
important test and it would remove an area of potential challenge (i.e., if a rule cannot be 
justified against a NPMP or RPMP’s objectives).  

854. This option would effectively be retaining in the first step of creating plans (plan initiated 
by proposal): 

• the principle measures of achieving the plan (contained in sections 61(2)(c)((iv), 
70(2)(c)(iv), 81(2)(c)(iv) and (90(2)(c)(iv)); 

• the monitoring or measurement of the plan’s objectives (sections 61(2)(k), 70(2)(l), 
81(2)(j) and 90(2)(j));  

855. Option 2 would also be retaining in the second step of creating plans (the satisfaction on 
requirements) that each proposed rule in a NPMP and RPMP would assist in achieving 
the plan’s objective (contained in sections 62(i)(i) and 71(h)(i), 82(i)(i) and 91(h)(i) of the 
Act). 

856. Option 2 would include a requirement that the Minister must be satisfied that there are 
appropriate arrangements in place for the successful operation of any joint management 
agency, including, for example, a dispute resolution process, governance arrangements 
and decision-making processes. 

857. These proposed changes for creating plans, using NPMPs as an example, are presented 
in the diagram on the following pages. The specific provisions are set out in a table at 
Appendix 2. 
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RPMP.  The simplified process is shown in the diagram below (using a NPMP as the 
example). 

860. We have summarised the simplified process for reviewing existing NPMPs in the diagram 
below: 

Figure 10 - Simplified process to review existing plans 

 

Almost all submitters supported Option 2  

861. Option 2 was included in the 2024 public consultation as Proposal 44. 

862. Submitters said that the proposal could provide for more effective pest and/or pathway 
management, speed up the process, and reduce the costs associated with developing 
pest and/or pathway management plans. 

863. Submitters said that MPI should include a simplified process for reviewing and renewing 
NPMPs and RPMPs, which will make the initial steps for reviewing and renewing these 
plans more streamlined and easier for proposers. MPI has included this within Option 2. 

864. In response to submissions and further internal analysis on Option 2, we are retaining 
two provisions that we previously suggested could be repealed as well as a new matter. 
These are 

• Retain in the first step of creating plans (plan initiated by proposal) the principal 
measures of achieving the plan and the monitoring or measurement of the plan’s 
objectives. The principal measures are an important test for the feasibility of control 
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measures proposed for a NPMP or RPMP. It is important to retain this step as it 
specifies how progress towards achieving the objectives is measured.  

• Retain in the second step of creating plans (the satisfaction on requirements) that 
each proposed rule in a NPMP and RPMP would assist in achieving the plan’s 
objective. It is important that this requirement is retained, otherwise there could be 
a risk of including rules that are not directly contributing to the objectives of these 
plans. The requirement is an important test, and it would remove an area of 
potential challenge (i.e., if a rule cannot be justified against a NPMP or RPMP’s 
objective). 

• A new requirement that the Minister (or a territorial authority or regional council for a 
joint RPMP) must be satisfied that there are appropriate arrangements in place for 
the successful operation of any joint management agency, including, for example a 
dispute resolution process (refer to Option 7). 

Option 3 - enable (but not require) integrated pest and pathway management 
plans 

865. Option 3 seeks to enable (but not require) integrated pest and pathway management 
plans, which would provide the option of having a single plan covering specific pests and 
pathways. This option would include a provision in the Act that would clarify that the 
pest and pathway rules in an integrated plan would have the same relationships with law 
as those in separate pest and pathway plans.  

866. The relevant rules in both integrated and separate plans must be consistent with 
sections 60, 69, 80, 89, including:  

• section 69(5) - the Crown is only bound to costs and obligations for good neighbour 
rules in regional pest management plans; and  

• section 89(5) - the Crown is bound to all relevant costs and obligations for rules 
relating to regional pathway management plans.  

Almost all submitters supported Option 3 

867. Option 3 was included in the 2024 public consultation as Proposal 45. Submitters said 
that this proposal would improve efficiency and deliver more holistic management of 
biosecurity risks. However, some submitters said that this proposal could make plans 
confusing and there may be a misalignment of powers, offences and penalties.  

868. There have been no changes to Option 3 since public consultation. 

Option 4 - make it easier for regional councils to create small-scale 
management programmes 

869. Option 4 seeks to make it easier for regional councils to create small-scale management 
programmes. This would be achieved through the following amendments to the Act and 
the Biosecurity (Small Scale Organisms Management) Order 1993 (the Order): 
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• amending section 100V(2)(a) of the Act to replace the term “unwanted organism” 
with the term “any organism” to allow small-scale management programmes to be 
used for any organism;  

• amending the Act to enable regional councils access to relevant powers under Part 
6 of the Act that are required to implement a small-scale management programme if 
the relevant organism does not have unwanted status;  

• amending the Order to increase the timeframe for small-scale management 
programmes from three years to five years to allow regional councils enough time to 
control the organism and add the pest to their RPMPs for long-term management (if 
appropriate); and  

• amending the Order to increase the funding cap for the life of a small-scale 
management programme from $500,000 to $1 million. 

870. Existing safeguards for small-scale management programmes would be retained under 
the Act such as section 100V(2)(a) which states that the regional council must be 
satisfied that the organism could cause serious adverse and unintended effects unless 
early action is taken to control it.  

Almost all submitters supported Option 4 

871. Option 4 was included in the 2024 public consultation as Proposal 47. Submitters 
welcomed this proposal and said that this promotes more effective management of new 
incursions, emerging pests, and localised outbreaks. Some submitters suggested that 
safeguards were required to mitigate potential misuse of powers that may arise from 
applying small-scale management programmes to any organism. 

872. There have been no changes to Option 4 since public consultation. 

Option 5 - allow management agencies to exempt a person/s from a rule in a 
NPMP 

873. Option 5 would allow management agencies to exempt a person/s from a rule in a NPMP 
through amending sections 67 and 87 of the Biosecurity Act. This power would be 
practically exercised by management agencies, who are responsible for their respective 
NPMPs, to be able to provide exemptions from certain rules in NPMPs. This option could 
provide a more timely and efficient process for providing exemptions to rules (rather than 
this needed to be granted by a Minister) and would provide management agencies a 
greater degree of control over their NPMPs. This option would also include the following: 

• Criteria for management agencies to consider when granting exemptions from rules 
in a NPMP. 

• A requirement for management agencies to publish information on the exemptions 
granted on their respective websites. 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 186 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

A majority of submissions supported Option 5 

874. Option 5 was included in the 2024 public consultation as Proposal 48. Submitters said 
that it could make granting exemptions more efficient, but safeguards are needed, and 
that this proposal could benefit from further discussions.  

875. Following submitters’ feedback, we made amendments to Option 5 to include criteria on 
the granting of exemptions and that exemptions granted are recorded. 

876. Some submitters suggested a dispute resolution process to address potential conflicts 
regarding the granting or declining of an exemption. In response to this, we have included 
further details in Option 2 which includes a requirement that there are appropriate 
arrangements in place when there is more than one management agency. This could for 
example include a disputes resolution process, governance arrangements and decision-
making processes. 

Option 6 - enable more than one legal entity to share management agency 
responsibilities for NPMPs 

877. Option 6 would enable more than one legal entity to share management agency 
responsibilities for NPMPs. This could empower partnerships with tangata whenua 
groups, regional councils, management agencies and central government agencies. The 
proposal may empower partnerships between tangata whenua groups, regional 
councils, management agencies and central government agencies for addressing a pest 
or disease that is of national significance. 

878. Option 6 would also amend the Biosecurity Act to include stating that more than one 
entity could be responsible for both a NPMP or a RPMP. Under Option 2, there will be a 
requirement for the Minister to be satisfied that there are appropriate arrangements in 
place for the successful operation of any joint management agency, including a dispute 
resolution process (see Option 2). 

A majority of submissions supported Option 6 

879. Option 6 was included in the 2024 public consultation as Proposal 49. Some submitters, 
particularly regional councils, supported this proposal with an understanding that it also 
applies to regional pest and pathway management plans. Additionally, submitters said 
that disputes between management agencies, role clarity and clear governance are risks 
that need to be addressed.  

880. Several submitters and targeted engagement with Te Uru Kahika and the Bio-Managers 

Group54 suggested that we amend the proposal to extend it to include RPMPs.  

881. We agree with this and have included it in Option 6. This will enable multiple entities to 
be responsible for a RPMP. The Minister must be satisfied that there are appropriate 

 
54 Both Te Uru Kahika and the Bio-Managers Group represent regional councils. Te Uru Kahika represents 
New Zealand’s 16 regional and unitary councils and the Bio-Managers Group represents regional councils 
biosecurity interests.  
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arrangements in place for the successful operation of any joint management agency, 
including a disputes resolution process (refer to Option 2). 

Option 7 - enable management agencies and regional councils the function 
of issuing permits for pests in NPMPs or RPMPs 

882. Option 7 would enable management agencies and regional councils the function of 
issuing permits for pests in NPMPs or RPMPs. Providing the function of issuing 
permissions for pests contained in NPMPs and RPMPs to management agencies and 
regional councils may empower them to make decisions and improve accountability for 
their respective plans.  

Almost all submitters supported Option 7 

883. Option 7 was included in the 2024 public consultation as Proposal 50. Supportive 
submitters said that this proposal would promote efficiency and empower management 
agencies and regional councils. Some submitters said that if this proposal proceeds, 
safeguards should be put in place.  

884. Submitters suggested decision-making criteria for management agencies and regional 
councils for issuing permits for pests contained in NPMPs and RPMPs.  

885. Under the Biosecurity Act, Chief Technical Officers issue permits for a pest or unwanted 
organism under section 52 and 53. Criteria for issuing permits is not set out in the 
Biosecurity Act. MPI has developed operational guidance that has conditions, which can 
vary depending on the specific pest or unwanted organism. To maintain consistency with 
this approach, we do not propose to include criteria in the Biosecurity Act, due to the 
potential variation in each specific case for issuing a permit.  

Option 8 - enable the Minister who is responsible for the Act to remove a 
management agency for a NPMP 

886. Option 8 is a new proposal. Section 100(3) of the Biosecurity Act does not currently 
provide for when the Minister can remove a management agency. Option 8 would enable 
the Minister to remove a management agency for a NPMP. This would be achieved by 
introducing provisions under the Act specifying circumstances for when the Minister 
would remove a management agency.  

887. Option 8 would enable the Minister to remove a management agency if they believe on 
reasonable grounds that the continued involvement of a management agency poses a 
significant risk to the integrity and achievement of the objectives of a NPMP. In assessing 
whether a management agency should be removed, the Minister must follow the 
proposed legislative process:  

• Step one – The Minister receives information that the management agency may not 
be performing, and the continued involvement of the management agency poses a 
significant risk to the integrity and achievement of the objectives of an NPMP.  

• Step two – The Minister decides whether to investigate the issue using one of the 
available tools under the Act or notifying the management agency of their concerns.  

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 189 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

Option 2 - simplify the process to create national or regional pest and 
pathway management plans 

892. Option 2 (make it easier to create NPMPs and RPMPs by simplifying the process) meets 
all the criteria by promoting greater use of an existing biosecurity risk management tool. 
Option 2 strongly supports both the effective and the efficiency criteria. Removing 
duplication and unnecessary procedural steps would promote greater use of 
management plans. Enabling plans to be developed more quickly would address the 
management gap that can occur during the transition from biosecurity responses to 
long-term management. This would not have any negative consequences on biosecurity 
protections because plans would still need to include robust evidence on biosecurity 
risk management processes before being approved.  

893. Option 2 increases the flexibility of the Act through providing easier implementation of 
plans to address a previously identified gap in the transition from response to long-term 
management. Option 2 improves the clarity of the law as it would clarify that the steps to 
develop plans are not necessarily sequential and can be undertaken concurrently. 
Existing safeguards under the Act, including consultation requirements for developing a 
plan, financing requirements, requirements for what plans must contain, and 
consistency with the NPD, would remain, ensuring continued transparency for 
stakeholders. 

Option 3 - enable (but not require) integrated pest and pathway management 
plans 

894. Option 3 (enable integrated pest and pathway management plans) meets all the criteria 
by ensuring that consistent protection from biosecurity risk remains in place. Currently 
the Act requires separate pest or pathway management plans. Combining pest and 
pathway management plans removes duplication and encourages management plans to 
be made that covers both pest and pathway which would improve biosecurity 
protection. Option 3 would reduce the administrative and operational costs associated 
with having separate pest and pathway management plans. It will increase clarity by 
providing a single source of biosecurity risk management requirements.  

Option 4 - make it easier for regional councils to create small-scale 
management programmes 

895. Option 4 (make it easier for regional councils to create small-scale management 
programmes) meets most of the criteria. Option 4 is effective by assisting regional 
councils to better manage emerging pests in a time efficient way. It would allow regional 
councils to address emerging risks within their region by allowing small-scale 
management programmes to be applied to any organism, not only unwanted organisms. 
Increasing the timeframe for small-scale management programmes to five years will 
allow regional councils enough time to control the organism and add the pest to their 
RPMP if long term management is appropriate.  

896. This option does not impact the clarity of application of the tool, and existing legislative 
safeguards will remain in place. This option meets the adaptability criterion, as it will 
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enable greater use of SSMPs as tool by regional councils through widening SSMPs scope, 
timeframe and funding cap. 

Option 5 - allow management agencies to exempt a person/s from a rule in a 
NPMP 

897. Option 5 (enable management agencies to provide exemptions from rules in NPMPs) 
meets most of the criteria. Option 5 would not have an impact on the current protection 
of New Zealand from biosecurity risk. Exemptions to rules within NPMPs are already able 
to be granted by the Minister for Biosecurity. Enabling management agencies to provide 
exemptions to rules within NPMPs would only shift the decision-maker of the 
exemptions, which we do not expect to lead to better or worse biosecurity outcomes 
than the status quo.  

898. Option 5 meets the adaptable and efficiency criteria by enabling a more timely and 
efficient process and providing management agencies to have a greater degree of 
control of the NPMPs they manage. 

899. Option 5 provides no better or worse clarity than the status quo. The process for 
exemptions is currently clear under the status quo and will continue to be as clear if 
Option 5 proceeds. Regulated parties would apply to the management agency that is 
responsible for the NPMP rather than to a Minister which the person may not have had 
any involvement with previously. The management agency will have developed and 
consulted on rules in a NPMP and will have a detailed understanding of their application.  

Option 6 - enable more than one legal entity to share management agency 
responsibilities for NPMPs and RPMPs 

900. Option 6 (enable more than one legal entity to share management agency 
responsibilities) meets most of the criteria. Option 6 is effective and adaptable. The 
proposal will enable several parties to jointly share responsibilities for a NPMP or a 
RPMP. This provides an additional tool for NPMPs that reflects that multiple groups often 
cooperate to manage a pest or pathway. Option 6 empowers partnerships between 
tangata whenua groups, central government, regional councils, and industry on national 
pest and pathway management issues, which could lead to improved biosecurity 
outcomes.  

901. Option 6 meets the efficiency criteria. Multiple entities would make decisions to deliver 
and implement a NPMP or RPMP. The efficiencies that could be gained in decision-
making from this would depend on the entities cooperating well. If the entities do not 
work well, this could decrease the overall efficiency of Option 6. However, there are 
existing safeguards in the Act to manage this risk. Under section 64(2) of the Act, the 
Minister for Biosecurity must make a decision on appointing a management agency for a 
NPMP. As part of this decision, the Minister needs to consider a range of factors to 
ensure the management agency would be successful. This includes the capacity of the 
management agency to manage the plan, including the competence and expertise of the 
agency’s staff. For a RPMP, a regional council would consider these factors. 
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902. If multiple entities are enabled under Option 6, the Minister or a regional council would 
have to consider how the multiple entities would cooperate to successfully deliver the 
plan. This is included in Option 2. Option 7 would only decrease clarity for stakeholders 
if they were not clear on which entity could assist them. This risk would be addressed by 
the Minister or a regional council needing to be satisfied that the multiple entities could 
implement the NPMP or RPMP, and clarity provided on the central contact point for the 
NPMP or RPMP. 

Option 7 - enable management agencies and regional councils the function 
of issuing permits for pests in NPMPs or RPMPs 

903. Option 7 (provide management agencies and regional councils the function of issuing 
permits for pests in NPMPs and RPMPs) meets most of the criteria. Option 7 is neutral on 
the effective criterion. Permits for organisms contained in NPMPs and RPMPs are already 
able to be issued on the decision of a Chief Technical Officer, who is able to determine 
appropriate biosecurity risk management requirements. Enabling management agencies 
and regional councils to issue permissions would likely not create better or worse 
outcomes, as they are also well placed to determine appropriate biosecurity risk 
management requirements.  

904. Option 7 would not improve clarity for stakeholders on applying for an exemption, as it is 
currently clear under the status quo, and it would continue to be clear if the option 
proceeds. This option would be more operationally efficient for management agencies 
and regional councils, as it removes the need for management agencies and regional 
councils to have to apply to a Chief Technical Officer for a permission. It would also 
provide greater clarity for stakeholders and be more operationally efficient for 
management agencies and regional councils. 

905. The key benefit of this option is that it would empower the decision making of 
management agencies and regional councils and increase their accountability for 
decisions made under their respective plans. This option provides adaptability by 
enabling management agencies and councils to make decisions on pests and diseases 
contained int their respective NPMPs and RPMPs. It would also more administratively 
efficient by applying to management agencies and regional councils for permits, rather 
than applying to MPI’s Chief Technical Officers. 

Option 8 - enable the Minister to dismiss a management agency for a NPMP 

906. Option 8 (enable the Minister responsible for the Act to remove a management agency 
for a NPMP) is effective for protecting New Zealand from biosecurity risk because this 
proposed provision would ensure that management agencies appointed to administer 
NPMPs would deliver the intended performance needed to achieve NPMP objectives. 
This option futureproofs the Minister’s ability to monitor a management agency’s 
performance which is not currently available under the Act. This option is no better or 
worse on the efficient criterion. It simply introduces provisions under the Act which 
specify circumstances for when the Minister would remove a management agency.  
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35.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

907. Our assessment finds that all the options to improve NPMPs, RPMPs and small-scale 
management programmes (Options 2 to 8) are better than the status quo. The options 
are also not mutually exclusive. Therefore, we are recommending that all of the options 
progress.  

908. These changes will enable us to modernise the Act to deliver a more flexible toolbox for 
regional councils and management agencies. These entities are well-placed to deliver 
long-term management outcomes in their respective areas of responsibilities. 

909. The Minister’s preferred options in the Cabinet paper is the same as our recommended 
options. 

35.6. Impact analysis 

910. We have assessed the impact of all the preferred options in Part 6 as a package (refer to 
Chapter 5. 
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36. Alignment of long-term management outcomes  

36.1. Background 

911. While some pests or diseases arriving in New Zealand may be difficult to eradicate, we 
may still be able to minimise the damage they cause. Rules in NPMPs and RPMPs can be 
used to require people to manage pests in certain ways where individual actions alone 
are not effective and collective action may result in improved biosecurity outcomes.  

912. Biosecurity is a shared responsibility, and it requires different groups operating at all 
levels - national, regional and local – to be effective. It is important to consider how the 
Act could support the biosecurity system with national oversight, coordination, and 
accountability to enable responsibilities and activities to be coordinated and delegated 
appropriately. 

913. Part 5 of the Act contains powers for the Minister for Biosecurity to, among other 
matters, align long-term management outcomes through a national policy direction for 
pest management (NPD). 

914. Section 56 of the Act requires the Minister to make a NPD and states that it is to be the 
only NPD. The NPD may may be amended or revoked and replaced by the Minister, and 
the process for doing so is prescribed in the Act.  

915. The purpose of the NPD is to ensure that pest management activities under Part 5 
provide the best use of available resources for New Zealand’s best interest and align with 
one another where necessary, to contribute to long-term management. 

916. The NPD came into effect in 2015 and does the following: 

• sets out the framework for developing NPMPs, RPMPs and SSMPs;  

• clarifies the Act's requirements for these plans; and  

• ensures that plans are aligned and consistent, both nationally and regionally. 

917. In 2021, the Parliamentary Commissioner for the Environment released the report, 
Space invaders: A review of how New Zealand manages weeds that threaten native 

ecosystems.55 The report included several recommendations for the NPD, including that 
it provides specific direction on native ecosystem weeds either through: 

• rewriting the existing NPD to include several targeted sections on the management 
of different pests already present in New Zealand (including predators, browsers, 
invertebrates, pathogens, plants) or including one specifically devoted to the 
management of native ecosystem weeds; or  

• amending section 56 of the Act to allow for multiple targeted NPDs. 

 
55 Space Invaders Report, Parliamentary Commissioner for the Environment (2021).  
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36.2. Problem or opportunity 

918. We have identified particular pain points in aligning national activities which limits the 
government’s ability to support long-term management at a national level. These relate 
to the Act be enabled to provide direction on the management of specific pests and 
diseases of concern at a national level. 

919. The Act states that there is only one NPD. There was not a clear policy intent to enable 
only one NPD, and there is no clear rationale for this position.   

920. The NPD does not set mandatory requirements for the management of specific pests at 
a national level. Rather, it sets the content and process requirements for creating 
NPMPs, RPMPs and SSMPs. An NPD could be used to provide national leadership and 
direction on pests at a national level. 

921. In some cases, there has been variation in regional approaches for managing a pest that 
may have benefit from mandatory direction to ensure consistency in approaches. In 
these situations, there might be a need for nationally consistent objectives, policies 
and/or rules to manage pests across different regions. For example, a nationally 
consistent approach could be beneficial for managing wilding conifers. Incorporating a 
standardised suit of rules in RPMPs for wilding conifers would provide an efficient and 
effective means of achieving this. 

36.3. Options 

922. We now have two options for consideration for the alignment of long-term management 
outcomes.  

Option 1 – the status quo 

923. Option 1 is the status quo. Keeping the current arrangement means national oversight of 
pest management would remain limited. We would continue to use to NPD to provide 
leadership on procedural matters and coordination of activities. 

Option 2 – enable multiple NPDs to be made, and clarify that NPDs can set 
baseline objectives, policies or rules for pest and pathway management 

924. Option 2 combines Proposal 52 (enable multiple NPDs to be made) and Proposal 53 
(enable new regulations to be made to create nationally consistent baseline objectives, 
policies or rules for pest and pathway management). Option 2 contains two parts: 

• enable the creation multiple NPDs; and 

• clarify that an NPD can set baseline objectives, policies or rules for pest and 
pathway management.  

Enable multiple NPDs 

925. Option 2 retains the NPD instrument of Proposal 52 and incorporates aspects of 
Proposal 53 to clarify that an NPD can set baselines objectives, policies, or rules for pest 
and pathway management.  
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926. This option responds to the Parliamentary Commissioner for the Environment’s 
recommendation that national policy direction on native ecosystem weeds should be 
provided either by rewriting the existing NPD to include several targeted sections on 
specific ecosystem weeds, or to allow for multiple targeted NPDs to be created.  

Enable NPD to set baseline objectives, policies or rules for pest and pathway 
management 

927. This would clarify that NPDs enable nationally consistent baseline objectives, policies, 
and/or rules to be set for a pest or pathway. For example, baseline objectives, policies 
and/or rules must be used by regional councils in their RPMPs for pests that of a concern 
nationally and would benefit from a consistent approach across regions and/or by Crown 
agencies that administer Crown land. 

928. There is an opportunity to provide nationally consistent rules for managing pests of 
national significance across different regions and at a national level. The existing NPD 
focusses on setting out the framework for: 

• developing the content of NPMP, RPMPs and SSMPs; 

• clarifying the Act’s requirement for these plans; 

• ensuring that plans are aligned and consistent; and 

• outlines the requirements for developing good neighbour rules for RPMPs. 

929. Enabling the NPD to create nationally consistent baseline objectives, policies or rules 
could assist enhancing visible national leadership.  

930. The Minister for Biosecurity would develop or amend NPDs in consultation with 
potentially affected parties (e.g. regional councils and Crown agencies, such as the 
Department of Conservation and Land Information New Zealand) and would require 
Cabinet approval. 

931. Crown agencies that administer Crown land may be bound to a baseline objective, 
policy, or rule in an NPD, if it is in the balance of public interest to do so. Whether the 
Crown should be bound to particular baseline objectives, policies, or rules would be 
determined as part of the development of a proposed NPD.  

932. To further ensure that fiscal limitations are addressed we propose two additional 
safeguards: 

• Option 2 would provide that the Minister must have regard to financial implications 
for the Crown when approving an NPD. This would be achieved by linking the 
approval of an NPD to being satisfied of the Crown’s ability to meet its obligations 
within existing appropriations and/or through new appropriations. 

• Option 2 would also insert an explicit review provision into an NPD so that a review 
can be (rather than must be) initiated within a certain timeframe (not exceeding 10 
years) on the direction, or any part of the direction. This could provide additional 
assurance, especially in a situation where funding to implement an element of an 
NPD were no longer sustainable. 
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regions manage a pest, such as wilding confiders, may not contribute to the desired 
outcome for a pest at a national level. 

942. Option 2 (enable multiple NPDs and NPDs can set baseline rules and objectives) could 
lead to better biosecurity outcomes by providing clear targeted direction on the 
management of different organisms. Different NPDs would enable tailoring biosecurity 
outcomes and practices between different organisms to be considered and used to 
create flexible, tailor-made policies to achieve biosecurity objectives. 

943. Option 2 would provide for future flexibility in the Act to make targeted policy directions, 
if that was determined to be the most appropriate approach to better biosecurity 
outcomes. This option also improves the efficiency of pest management by ensuring 
rules and policies are nationally consistent. Option 2 increases clarity on the desired 
outcomes for pest management nationally. By creating consistent rules and policies 
through an NPD or multiple NPDs, long-term management activities can be used more 
efficiently and lead to better biosecurity outcomes that are consistent across the 
entirety of New Zealand. 

944. Option 2 is more efficient than the status quo because enabling more than one NPD 
could ensure that, if an NPD is amended, consultation can be focused on a specific 
topic, rather than opening the whole instrument up for review and potential challenge. 
The new safeguards (the requirement to consider impact on appropriations and the new 
review provision) do not impact on efficiency because both safeguards are already 
contemplated under the status quo. NPDs are substantive policy decisions that must go 
to Cabinet, which requires a Minister to the expressly consider fiscal implications for the 
Crown in the Cabinet paper to seek a decision from Cabinet. 

945. Option 2 may improve clarity by providing targeted direction for the management of 
specific organisms through multiple NPDs, rather than an overly broad direction for all 
long-term management activities. An NPD could be developed for a particular pest or 
disease and lead to effective partnership between MPI, other Crown agencies, regional 
councils, management agencies and other stakeholders. This enables MPI to provide 
leadership and direction on national-level objectives or outcomes, rather than relying 
singularly on NPMPs and RPMPs for direction on long-term management issues. 

36.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

946. We recommend proceeding with Option 2. This option improves on the ability for the 
Minister to provide leadership for long-term management. Option 2 would create 
multiple NPDs, and clarify that an NPD can set baseline objectives, policies or rules for 
pest and pathway management. The Minister’s preferred option in the Cabinet paper is 
the same as our recommended option. 

36.6. Impact analysis of the preferred option 

947. We have assessed the impact of all the preferred options in Part 6 together. See Chapter 
38.  
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37. Management of unwanted organisms and notifiable 
organisms  

37.1. Background 

Unwanted organisms 

948. An unwanted organism is an organism that a Chief Technical Officer believes is capable 
or potentially capable of causing unwanted harm to any natural and physical resources 
or human health. Unwanted organisms are listed in the Official New Zealand Pest 

Register.57 The register has approximately 15,000 organisms listed as unwanted. 
Examples of unwanted organisms include: 

• Undaria – an invasive seaweed with the ability to quickly establish and outcompete 
native marine species. 

• Myrtle rust – a serious fungal disease considered to pose serious risk to significant 
natives such as pōhutukawa, ramarama, rata and mānuka 

• Wallabies – introduced herbivores that damage native forests, destroy native 
species habitat and food sources and compete for feed with sheep, cattle, and other 
livestock 

949. When an organism is designated as an unwanted organism, the powers to eradicate or 
manage the organism under Part 6 of the Act become available (e.g. powers to control 
the movement of goods in an area, or powers to direct people to treat or destroy goods). 
There are also duties and restrictions under: 

• Section 52, which states no person shall knowingly communicate, cause to be 
communicated, release, or cause to be released or otherwise spread any pest or 
unwanted organism. 

• Section 53, which states that the owner or person in charge of an organism which 
they know or suspects contains or harbours a pest or unwanted organism, must not: 

o cause or permit that organism to be in a place where organisms are offered for 
sale or exhibited; 

o sell or offer that organism for sale; 

o propagate, breed, or multiply the pest or unwanted organism or otherwise act in 
a manner that is likely to encourage or cause its propagation, breeding, or 
multiplication. 

950. Sections 52 and 53 apply automatically when an organism is declared as unwanted.  
Every person who fails to comply with sections 52 and 53 is liable on conviction of:  

• For individuals: imprisonment not exceeding five years, a fine not exceeding 
$100,000, or both 

 
57 https://pierpestregister.mpi.govt.nz/  
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• For corporations: a fine not exceeding $200,000. 

951. A Chief Technical Officer may permit an owner or person in charge of an organism to 
carry out an act otherwise prohibited by sections 52 and 53. Most permissions need to 
have a biosecurity benefit or outcome to be considered for approval (there are 
exceptions to this). A person may apply for a permission to handle unwanted organisms 
for the purposes of: 

• education; 

• research; 

• pest management or removal/disposal; or 

• any other purpose that the Chief Technical Officer approves. 

952. During the biosecurity response for freshwater golden clam (Corbicula fluminea) which 
was declared as an unwanted organism, there were applications to a Chief Technical 
Officer for permissions to extract water from waterways. Permissions were required to 
avoid criminal liability from extracting water. Similar cases have occurred for the 
passage of water through a hydro-electric power station, where a permission was 
required to avoid criminal liability for power companies. 

953. Unwanted organism status is an important consideration for several biosecurity 
functions. These are implemented by MPI and other agencies such as the DOC, regional 
councils, and management agencies and include: 

• preventing risky organisms from entering New Zealand through the border, 

• long term pest management, and 

• response. 

954. As well as these functions, unwanted organism status is used to inform decisions made 
by other agencies, sometimes under other legislation. For example, the EPA must 
consider whether an organism is an unwanted organism when making a decision under 
section 35 of the Hazardous Substances and New Organisms Act 1996 (HSNO Act). 

Notifiable organisms 

955. Under section 46, every person in New Zealand is legally obliged to notify a Chief 
Technical Officer if they suspect the presence of a notifiable organism. Notifiable 
organisms are organisms that would impact the economic viability of New Zealand’s 
animal and plant production, biodiversity, human health, or trade and market access. 
They are often considered a subset of unwanted organisms. 

956. The key purpose of this tool is to enable surveillance and fast detection of specific 
organisms. Notifiable organisms are listed in the Biosecurity (Notifiable Organism) Order 
2016. Notifiable organisms include pests and diseases of major concern, including foot 
and mouth disease, fruit flies, malarial mosquitos, and the rabies virus.  

957. The process for declaring a notifiable organism is set out under the Act. Organisms are 
declared notifiable by the Governor-General through Order in Council. 
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958. Notifiable organism status can assist in a biosecurity response by requiring suspected 
cases of these pests and diseases to be notified to a Chief Technical Officer. Early 
notification can assist MPI in a response to eradicate, control or contain a notifiable 
organism and prevent it from establishing in New Zealand. 

959. Notifiable organism status provides for: 

• the gathering of information on disease occurrence to understand an organism’s 
status in New Zealand; 

• enabling New Zealand to meet the World Organisation for Animal Health 
requirements, which enable a country to declare freedom from significant diseases 
(all organisms listed by the World Organisation for Animal Health that New Zealand 
wishes to declare freedom from need to be categorised as a notifiable organism for 
surveillance and reporting purposes); 

• increasing the expectation for expediency in reporting diseases that are particularly 
significant; and 

• having a role in disease control outside of national and regional pest and pathway 
management plans. 

960. It is an offence to not report the suspected presence of a notifiable organism. The 
penalties for this offence are high. If convicted, an individual may be liable for 
imprisonment for a term not exceeding five years and/or a fine of up to $100,000 for an 
individual, or $200,000 for a corporation. 

37.2. Problem or opportunity 

A very large number of organisms are classified as unwanted  

961. Over time, organisms have been declared unwanted because of they cause or 
potentially cause harm to any natural and physical resource or human health, regardless 
of the likelihood that that harm would ever eventuate or the magnitude of that harm. This 
is because the criteria for an organism to be unwanted is low: a Chief Technical Officer 
must only be able to form a belief the organism causes or potentially causes unwanted 
harm to any natural or physical resource, or human health. 

962. A Chief Technical Officer does not need to consider whether the restrictions or powers 
granted by the Act when an organism is declared an unwanted organism are necessary 
or appropriate. As well as this, some organisms automatically become unwanted 
organisms because of the interaction between the definition of an unwanted organism 
and the HSNO Act. 

963. Because of this, declaring an organism is an unwanted organism is no longer as 
meaningful as it is intended to be. There are many organisms which are “unwanted” that 
don’t pose a true risk, that should not be restricted or would not be responded to if found 
in the environment. There are also unwanted organisms which are no longer 
taxonomically distinct species.  
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964. The Biosecurity Act Amendment Bill provides an opportunity to make the unwanted 
organism classification a more targeted, effective tool for managing and responding to 
Biosecurity threats. 

965. The Act is also not clear when unwanted organism status can be removed.58 This means 
that it has been difficult to rationalise the register of unwanted organisms, despite our 
knowledge that there are many organisms which should no longer be unwanted. 

The language in Section 52 means regulated parties don’t know what the 
rules are, and there are unmanaged risks 

966. Section 52 of the Biosecurity Act states that “no person shall knowingly communicate, 
cause to be communicated, release or cause to be released, or otherwise spread any 
pest or unwanted organism,” unless done so in line with a set of exceptions. 
“Communicate” is a confusing term that doesn’t clearly articulate what activity is 
restricted. This has led to stakeholders being unsure whether their activity breaches the 
Act. 

967. As well as this, because “knowingly” is included in section 52, the prohibition only 
applies in situations where the user acted with full knowledge that their actions were in 
breach. This means the prohibition doesn’t apply in situations where users are aware 
that their activity risks breaching the section, but they do the activity anyway. As a result, 
these users are not in breach of the Act, and this is an enforcement gap.  

968. For example, if a person were to move water that they have good reason to suspect (and 
thus would communicate etc) an unwanted organism or pest, they may choose to not 
test the water before doing so to avoid triggering “knowingly.” Under the status quo, it 
would be difficult to prove that the person “knowingly” breached the section, even 
though the person appreciated the risk and acted regardless. 

Section 52 and 53 can unnecessarily prohibit legitimate activity by being 
applied automatically 

969. In responses, MPI often needs to act quickly to declare an organism as unwanted under 
Part 6 of the Biosecurity Act. This automatically triggers prohibitions under sections 52 
and 53, which can unintentionally criminalise legitimate activities. For example, if a 
marine pest were declared an unwanted organism and it was found in a body of water, 
any activity that moves or redirects that water could potentially be in breach of the 
section. While MPI can issue exemptions these can take time to design and approve, 
potentially delaying urgent responses. 

970. As well as this, section 52 of the Biosecurity Act contains a wider set of exceptions to the 
prohibition it sets than section 53. This means that permissions must be granted under 
section 53 for activity that would otherwise not require permission under section 52. 
There is an opportunity to align the exceptions in section 53 with those in section 52 to 

 
58 Refer to paragraph 171. 
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make their application more consistent and ensure that permissions are only required in 
appropriate circumstances. 

971. Finally, section 52(c) exempts activity from restriction if it is carried out “for a scientific 
purpose with the authority of the Minister.” This authority would be better placed with a 
Chief Technical Officer because of the technical expertise required (Legislation 

Guidelines 18.2).59  

Notifiable organisms have restrictions and powers associated with them that 
extend beyond the core purpose of surveillance 

972. Because of the way the Act is written, notifiable organisms are considered a subset of 
unwanted organisms. This means that an organism must be an unwanted organism to be 
declared notifiable. This is a problem because some organisms which should be 
declared notifiable do not also need to be unwanted. For example, surveillance may be 
being conducted for an organism to meet World Organisation for Animal Health 
obligations, but biosecurity control measures empowered by declaring that organism as 
an unwanted organism would likely not be required if the disease was detected. 

973. Further, the process for declaring a notifiable organism is inflexible. Declaring an 
organism as notifiable requires making changes to the Biosecurity (Notifiable 
Organisms) Order (an Order in Council). Updating this order requires significant time and 
resource. This process is also not responsive enough to address emerging biosecurity 
risks, such as new organisms entering New Zealand that may quickly require notifiable 
organism status. 

37.3. Options 

974. We have identified eight options to improve the management of unwanted and notifiable 
organisms. 

975. Option 1 is the status quo. 

976. The remaining options are not mutually exclusive and could be implemented together: 

• Option 2 - amend section 52 to replace “communicate” with wording that prohibits 
the movement of an unwanted organism or pest 

• Option 3 - enable a Chief Technical Officer to tailor the application of sections 52 
and 53 when declaring an unwanted organism 

• Option 4 - remove section 52(c) from the Act, and add two exceptions to section 53, 
which mirror those provided in section 52(a) and section 52(b) 

• Option 5 - limit the scope of the unwanted organisms classification to organisms 
which are capable or potentially capable of harm, and powers are required to 
manage that harm or potential harm 

 
59www.ldac.org.nz/guidelines/legislation-guidelines-2021-edition/new-powers-and-entities-2/chapter-
18#part-2-who-should-hold-the-new-power-b778daef 

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 205 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

• Option 6 - clarify in the Biosecurity Act how unwanted organism status can be 
removed and make this process more efficient 

• Option 7 - deliver a new one-off provision for all unwanted organisms to expire after 
five years 

• Option 8 - deliver amendments to improve the management of notifiable organisms 

Option 2 - amend section 52 to replace “communicate” with wording that 
prohibits the movement of an unwanted organism or pest 

977. Option 2 would amend section 52 to replace “communicate” with wording that prohibits 
the movement of an unwanted organism or pest, such as: 

• directly moving an unwanted organism or pest from a place to a different place, 

• round trips not involving a release, such as moving an unwanted organism or pest 
from a place, through another place (without releasing it in this place), then returning 
it back to the original place, and, 

• an unwanted organism or pest is moved from a place to a different place by 
association, such as: 

o moving craft or a vehicle from a place where an unwanted organism or pest is 
present and likely to be able to be moved by moving that craft or vehicle to 
another place; and 

o moving something that is contaminated or likely contaminated with an unwanted 
organism or pest from a place to a different place. 

978. The amendment would aim to reduce the uncertainty as to the meaning and scope of the 
term “communicate” and “cause to be communicated.” This will decrease the ambiguity 
of complying with section 52 and help prevent unintended breaches of the provision.  

979. Option 2 would also expand the application of section 52 to also prohibit individuals 
from acting when they contemplate their actions may breach the section, and they are 
reckless as to whether they do or not. This will give MPI access to enforcement powers to 
control or prevent risky activity when users act with “wilful blindness,” or when users 
appreciate the risk of their activity and act anyway. 

Almost all submitters supported Option 2 

980. Option 2 was included in the 2024 public consultation as Proposal 55. Almost all 
submitters on Proposal 55 agreed that “communicate” in section 52 is confusing. They 
stated that it is not clear whether an action has breached the law or not, and they 
supported our intention to address this issue.  Te Uru Kahika and Otago Regional Council 
also stated in their submissions that the inclusion of “knowingly” in section 52 has 
caused problems. They stated that “proving intent is rarely possible and reduces the 
ability to effectively. 

981. Following consultation, MPI engaged regional councils, the DOC, and management 
agencies to determine the most appropriate activity to be targeted by Proposal 55.  
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982. This led to changes to Option 2 since public consultation, including an amendment to 
the mens rea element of section 52 of the Act, as was discussed above. 

Option 3 - enable a Chief Technical Officer to tailor the application of 
sections 52 and 53 when declaring an unwanted organism 

983. Option 3 would enable a Chief Technical Officer to tailor which aspects of section 52 and 
53 apply when declaring an unwanted organism. The purpose of Chief Technical Officers 
making decisions during a biosecurity response is to ensure the quick delivery of 
decisions and technical advice. Option 3 would enable this decision-making process to 
be more efficient and adaptable during the initial stages of a biosecurity response.  

984. Under this option, if the Chief Technical Officer wishes to declare an organism as 
unwanted and parts of sections 52 and 53 are not appropriate (e.g. because the 
restrictions are too broad and there is insufficient time to determine appropriate 
exemptions during the initial stage of a biosecurity response), they could follow the 
process described in Figure 11.  
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Almost all submitters supported Option 3 

985. Option 3 was included in the 2024 public consultation as Proposal 56. Submitters 
strongly supported Proposal 56, stating it would enable rapid decision making in a 
response, enable legitimate activity without a permission, and avoid situations that don’t 
make sense. Submitters also indicated that implementation will be critical to ensure that 
users know which organisms have which sections applying to them. 

986. There have been no changes to this option since public consultation.  

Option 4 – remove section 52(c) from the Act, and add two exceptions to 
section 53, which mirror those provided in section 52(a) and section 52(b) 

987. This option would also align the exceptions to the activity prohibited by section 53 with 
the exceptions provided in section 52. This option will make the application of section 52 
and 53 more consistent and ensure that permissions are only required in specific 
circumstances. 

988. Option 4 would remove section 52(c) from the Act, and add two exceptions to section 53, 
which mirror those provided in section 52(a) and section 52(b). This option would 
remove the Minister’s ability to permit activity if carried out for a scientific purpose that 
would otherwise breach section 52. A Chief Technical Officer would still be able to give 
permission for a scientific purpose under section 52(d).   

989. If the exemptions in section 53(2) are aligned with section 52, applications to a Chief 
Technical Officer for permission to sell, exhibit, multiply or propagate a pest or unwanted 
organism would not be required if the activity is being carried out: 

• in the course of and in accordance with a pest management plan; or 

• in relation to a biosecurity emergency regulation made under section 150 of the Act.  

Almost all submitters supported Option 4 

990. Option 4 was included in the 2024 public consultation as Proposal 57. Submitters 
strongly supported Proposal 57. 

991. Option 4 has been expanded since public consultation. Proposal 57 did not include any 
reference to removing section 52(c) from the Act. MPI developed this additional detail 
following further review of section 52, where it found that the provision has never been 
used.  

992. MPI conducted targeted engagement with regional councils, the Department of 
Conservation, and management agencies on removing section 52(c). There were no 
comments regarding this additional detail.  

Option 5 - clarify the scope of the unwanted organisms classification  

993. Option 5 would limit the scope of the unwanted organisms classification to organisms 
which are: 

• capable or potentially capable of harm to any natural and physical resources or 
human health, and  
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• that harm or potential harm means that it may be appropriate for the relevant 
provisions of the Act to apply to support the eradication or management of the 
organism (where that is justified).  

994. Option 5 would also amend the interaction between the unwanted organism definition 
and the HSNO Act. It would do so by: 

• removing the provision that any new organism declined for import under the HSNO 
Act automatically becomes an unwanted organism; and 

• removing the requirement that any new organism approved for import into 
containment that is found outside of containment automatically becomes an 
unwanted organism. 

995. Organisms that are prohibited New Organisms (Schedule 2 of the HSNO Act) would 
remain unwanted organisms by default under this option. These organisms have already 
been assessed by the EPA as of sufficient risk to not be allowed in New Zealand, even in 
containment.  

996. Chief Technical Officers will also retain the power to declare an organism that has been 
approved for importation under the HSNO Act as an unwanted organism. Chief Technical 
Officers must still consult the Authority and consider any comments made by the 
Authority concerning the organism. In these cases, a Chief Technical Officer would need 
to be of the belief that: 

• the organism is capable or potentially capable of harm to any natural and physical 
resources or human health, and  

• that harm is to the extent that it is appropriate for the relevant provisions of the Act 
to apply to support the eradication or management of the organism.  

997. Option 5 would deliver an amendment to the HSNO Act which would require that the EPA 
notify the Director-General of MPI if the EPA were to decline an application to import a 
new organism based on risk to any natural and physical resources or human health. This 
notification would need to be made as soon as practicable after a decision has been 
made, and no later than 30 working days. The Biosecurity Act would then require that a 
Chief Technical Officer decide whether that organism should be an unwanted organism 
within 30 working days. 

998. To ensure that administrative effort is not wasted on overlapping assessments, the 
HSNO Act would empower information sharing between the Authority and Chief 
Technical Officers under the Biosecurity Act for the purpose of deciding whether an 
organism should be an unwanted organism. 

Option 5 is a new proposal 

999. Option 5 is a new proposal and has not been public consulted on. This proposal was 
developed to ensure that the process for declaring an organism as an unwanted 
organism was consistent with our proposed process for removing unwanted organism 
status (Option 6), and to update the interaction with the HSNO Act.  
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1000. The details of the interaction with the HSNO Act were developed with the Environmental 
Protection Authority following public consultation.  

Option 6 – clarify in the Biosecurity Act how unwanted organism status can 
be removed and make this process more efficient 

1001. Option 6 is Proposal 58 with minor amendments. Option 6 would include new provisions 
in the Act that clarify the process for removing unwanted organism status from an 
organism. The unwanted status could be removed where the harm caused by an 
organism no longer warrants the application of the relevant restriction, and requirement 
for the relevant powers under the Act. This would enable the removal of unwanted 
organism status even where the organism was still potentially capable of causing 

harm.60 

1002. The process for removing unwanted status would involve the following: 

• A Chief Technical Officer determining that the relevant provisions of the Act with 
respect to the organism in question are not required by: 

o MPI; 

o other Government agencies; 

o local Government; or 

o any other relevant organisation. 

• A Chief Technical Officer may issue a notice in the New Zealand Gazette or any other 
notification that the Chief Technical Officer considers appropriate (i.e., notification 
on MPI’s website), in declaring that an organism is no longer an unwanted organism 
under the Act. 

• The Chief Technical Officer will amend the organism’s status on the register of 
unwanted organisms in accordance with section 164C(2) (Registration on unwanted 
organisms). 

1003. In the process for removing the unwanted organism status for an organism, a Chief 
Technical Officer would have the opportunity to consult with regional councils, 
management agencies, other government agencies and iwi. For efficiency, and reflecting 
the technical nature of the decision, it is proposed that consultation would be an 
operational decision by MPI and considered on a case-by-case basis, rather than a 
legislative requirement. 

Almost all submitters supported Option 6 

1004. Option 6 was included in the 2024 public consultation as Proposal 58. Submitters 
agreed that it would improve transparency, clarity, and efficiency in the Act. Many 
submitters also advocated for rationalising the list of unwanted organisms. Some stated 
that there are organisms on the register that should no longer be unwanted and that this 
causes problems. 

 
60 Refer to Paragraph 135. 
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Submissions on Option 7 were mixed 

1012. Option 7 was included in the 2024 public consultation as Proposal 59. A small majority 
of submissions were supportive, but this majority was by a small margin. Many 
supporters noted that their support was conditional on organism risk being reviewed and 
assessed before unwanted organism status is removed. 

1013. Opposing submitters were concerned that the mass removal of organisms would result 
in harmful organisms unwittingly “falling off the list.” They also felt that the size of the 
register is appropriate, given the risk that the organisms pose to New Zealand. 

1014. Regarding stakeholders’ concern regarding the risk of organisms ‘falling off the list’, this 
can be managed by strong analysis during the one-off period. Organisms can also 
quickly be re-declared as unwanted, should they be removed under this provision 
inappropriately.  

1015. There have been no changes to this option since public consultation. 

Option 8 - deliver amendments to improve the management of notifiable 
organisms 

1016. Option 8 is Proposal 60. Option 8 would deliver amendments to improve the 
management of notifiable organisms. Option 8 would include new provisions in the Act 
to improve the management of notifiable organisms that: 

• clarifies that notifiable organisms are a separate classification from unwanted 
organisms; and 

• amends the Act to enable a Chief Technical Officer to make a decision on whether 
an organism is to be declared a notifiable organism and remove the need for an 
Order-in-Council to be able to declare a notifiable organism.  

1017. This would enable more efficient and timely updates to the schedule of notifiable 
organisms under the Act, as it would not require an Order-in-Council and the associated 
Cabinet processes. Moreover, an unwanted organism can be designated by a Chief 
Technical Officer. This aligns the designation of a notifiable organism with the 
designation of unwanted organisms. 

Almost all submitters supported Option 8 

1018. Option 8 was included in the 2024 public consultation as Proposal 60. Submitters 
indicated that it would improve the clarity on the difference between unwanted 
organisms and notifiable organisms and would improve the process for how notifiable 
organisms are declared. 

1019. There have been no changes to this option since public consultation. 

37.4. Assessing options to address the problem 

1020. The options are assessed against the criteria below. 
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Option 3 - enable a Chief Technical Officer to tailor the application of 
sections 52 and 53 when declaring an unwanted organism 

1028. Option 3 meets the effective and adaptable criteria and partially meets the efficient 
criteria.  

1029. Option 3 will assist Chief Technical Officers to be able to move at speed during a 
biosecurity response. Currently there may be delays in this declaration if there are 
concerns that the automatic application of sections 52 and 53 will inappropriately 
criminalise some behaviours. Option 3 will manage this risk while still enabling access 
to management powers given by declaring an organism unwanted.  

1030. Option 3 will enable sections 52 and 53 to be applied in a way that is appropriate for that 
organism, improving the effectiveness and adaptability of the unwanted organism 
declaration. It will allow for the prohibitions placed on that organism to be tailored to the 
specific circumstance, to ensure the application of the Act is appropriate. 

1031. Chief Technical Officers issue general or specific permissions for activity prohibited by 
sections 52 and 53 under the status quo. These take time to design and approve. Option 
3 will improve efficiency, because a Chief Technical Officer can choose whether the 
requirements for permissions should apply when an unwanted organism declaration is 
made. This would reduce the administrative burden of processing permissions for 
exemptions from the duties and restrictions of section 52 and 53 when they are not 
necessary, but other management powers given by declaring an organism unwanted are 
required.  

1032. Option 3 does not meet the clarity criteria. While MPI would communicate decisions, 
and the tailored application would be described on the unwanted organism register, it 
may be less clear which sections apply to an unwanted organism, should this proposal 
proceed. This option creates a system where different unwanted organisms have 
different requirements. Option 3 may also reduce the overall efficiency of the unwanted 
organism mechanism because it reduces clarity. A Chief Technical Officer would be 
empowered to communicate their decisions in any way they deem appropriate, which 
may improve clarity. As well as this, any tailored decision would be reflected in the 
unwanted organisms register. 

Option 4 - section 52(c) from the Act, and add two exceptions to section 53, 
which mirror those provided in section 52(a) and section 52(b) 

1033. Option 4 meets all the criteria.  

1034. Option 4 is effective because it will make the application of section 53 more appropriate 
for the organisms and activity it intends to regulate, focusing biosecurity effort on 
activities that matter and improving biosecurity outcomes. The effective criterion does 
not apply to the removal of section 52(c), as it has never been used. 

1035. Option 4 future proofs the Act by aligning the exemptions to the requirement for a 
permission created by sections 52 and 53. It will ensure the exemptions are consistent 
across these sections. Removing section 52(c) from the Act meets the adaptability 
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criteria because it ensures that future requests for permissions are made to a technical 
decisionmaker (a Chief Technical Officer) and removes potential future administrative 
burden for the Minister should the provision be enacted.  

1036. Option 4 is efficient because it allows for relatively minor matters that would have 
required a permission from a Chief Technical Officer under the status quo to no longer 
require one, reducing administrative burden for these activities. Option 4 will also create 
efficiency by removing unused powers for the Minister to exempt activity.   

1037. Option 4 will remove confusion caused by the inconsistency between section 52 and 53. 
It will also clarify who a person conducting scientific research should seek permission 
from. Currently there are two options (a Chief Technical Officer or the Minister), which 
could create uncertainty about who to apply to. 

Option 5 - clarify the scope of the unwanted organisms classification  

1038. Option 5 meets all the criteria. It will overall improve the use of the unwanted organism 
mechanism. 

1039. Option 5 may improve the effectiveness of the unwanted organism mechanism because 
it clarifies the scope of the unwanted organism classification, which means it may be 
more effective at managing risk. This assumes that a more focused list means an 
unwanted status is taken more seriously. Option 5 will ensure that the classification is 
only used when it is truly warranted.  

1040. This Option will focus the unwanted organism mechanism on risks that require the 
relevant restrictions and powers to support their eradication and management. This will 
improve biosecurity outcomes because it will allow for agencies that manage unwanted 
organisms to focus effort on those organisms that matter. This will reduce noise in the 
system caused by organisms that should not be restricted or do not need to be 
managed. Option 5 future-proofs the unwanted organism register for this same reason.  

1041. Option 5 will create efficiencies because only organisms that pose high enough risk that 
the organism should be subject to the restrictions and management actions empowered 
by the Act will be declared as unwanted organisms. As well as this, new organisms that 
have been declined approval for import will only become unwanted if the risk they pose 
meets the criteria for an unwanted organism.  

1042. Under the status quo, organisms can be made unwanted despite the risk profile they 
create not justifying the imposition of restrictions and management powers, or because 
they were declined for import for unrelated reasons. This leads to organism becoming 
unwanted organisms without improving biosecurity outcomes, which is inefficient. 
Option 5 will ensure that resource can be focused on managing risks that matter, instead 
of applying administrative effort to organisms which pose very little risk. 

1043. Similarly, new organisms could be declined approval to import under the HSNO Act for 
reasons unrelated to the risk they create. These organisms should not be unwanted 
organisms by default. Following this change, and in combination with the other options 
presented in this section, the Act will be clear that unwanted organisms pose a threat 
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that a Chief Technical Officer believes is of a high enough magnitude that the relevant 
restrictions and powers could be justified.  

Option 6 - clarify in the Biosecurity Act how unwanted organism status can 
be removed and make this process more efficient 

1044. Option 6 meets all the criteria.  

1045. Option 6 will improve the effectiveness of the unwanted organism mechanism because 
it will explicitly provide for organisms to have unwanted status removed when the 
relevant restrictions and powers are no longer required to support effective eradication 
or management. This will give more weight to the unwanted classification, as organisms 
that should no longer have the appropriate provisions apply will no longer be listed.  

1046. This option also allows for Chief Technical Officers to update and maintain the usability 
of the unwanted organism register more effectively, future-proofing the mechanism by 
ensuring it is kept up to date through both additions and removals.  

1047. Option 6 would provide a pragmatic way for more efficient removal of unwanted 
organism status, without compromising the protection the classification provides. This 
option will be efficient to implement, because it will formalise an existing process, 
meaning it can be used more effectively. Option 6 will also improve the transparency of 
the Act by making it clear that a Chief Technical Officer is working within their powers 
when removing unwanted status. While Chief Technical Officers can remove unwanted 
status under the status quo, the Act does not explicitly say this.  

Option 7 - deliver a new one-off provision for all unwanted organisms to 
expire after five years 

1048. Option 7 meets all the criteria and would assist in reducing the number of organisms 
that are classified as unwanted organisms. This will improve the effectiveness of the 
unwanted organism mechanism as it will help ensure that resource prioritised to risks 
that matter. This will also create efficiencies, by ensuring resource is not inappropriately 
dedicated to unwanted organisms which should not be unwanted.  

1049. The mechanism provided by Option 7 would allow for efficient rationalisation and 
consideration of what organisms should be classified unwanted organism, allowing the 
mechanism to be more effective. This would provide a much more manageable register 
of unwanted organisms. 

1050. Option 7 would futureproof the unwanted organisms register by providing an opportunity 
“reset” the register of unwanted organisms. This, in combination with other options 
presented in this section, will provide for a more effective tool in future. This proposal 
does not affect a Chief Technical Officer’s ability to make something unwanted, so 
organisms removed may be re-added should new evidence arise, or if there’s a change in 
the risk environment. 

1051. Similar to Option 5, Option 7 will clarify the intent of the unwanted organism mechanism 
by removing unwanted organisms that do not pose risk to the threshold that 
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management powers are required. Organisms can be re-added, and organisms added 
during the one-off period are not affected by the expiry. 

1052. The implementation of Option 7 will require planning and coordination from MPI and for 
others who have an interest in unwanted organism status such as DOC, the EPA and 
regional councils. However, the five-year expiry date likely provides sufficient lead-in 
time for planning.  

1053. During implementation, organisms which do not exist at all or were not assessed in 
detail when they were added may be able to have their unwanted status removed 
without significant time investment. Effort can instead be dedicated to reviewing those 
that have been assessed, to identify if those risks still warrant the organism having 
unwanted status. 

Option 8 - deliver amendments to improve the management of notifiable 
organisms 

1054. Option 8 meets all the criteria. Having a well-functioning system for notifiable organisms 
is important in assisting New Zealand’s trade and market access by being able to declare 
freedom from certain pests and diseases. By improving the process by which they are 
declared, the tool will be more effective and easier to update, thus more useful in 
situations where decisions need to be made in a timely manner. For this same reason, 
Option 8 improves the adaptability of the notifiable organisms tool. 

1055. Option 8 provides significant improvements to the management of notifiable organisms, 
including a more efficient process for declaring a notifiable organism. This would reduce 
the administrative burden and time required to updating the schedule of notifiable 
organisms through an Order in Council. 

1056. Option 8 significantly improves clarity. Notifiable organisms will be clarified as separate 
from unwanted organism status under the Act. There has been uncertainty on whether 
an organism must be an unwanted organism before it can be declared as a notifiable 
organism. There have also been cases where having notifiable organism status has been 
necessary for meeting disease freedom requirements, but the restrictions of unwanted 
organism status have not been required. Determining that notifiable organisms are a 
separate class of organisms under the Act would assist with this. 

37.5. Which option best addresses the problem, meets the policy objective 
and delivers the highest benefits? 

1057. Based on our assessment, our preferred option is to progress and all the options for 
change (Options 2 to 8). Delivering these options as a cohesive package will address all 
the issues identified in the problem definition and improve the functioning of the 
management system for unwanted and notifiable organisms. If only some options were 
delivered, it is likely that further amendments would be required in the future. 

1058. The Minister’s preferred options in the Cabinet paper is the same as our recommended 
options. 
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37.6. Impact analysis of the preferred option 

1059. We have assessed the impact of all the preferred options in Part 6 together. See Chapter 
38. 
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39. Part 7: Surveillance and Legislative Interactions - 
Introduction 

1064. Section 7 of the Biosecurity Act sets out the relationship between the Biosecurity Act 
and other primary and secondary legislation. It confirms that the Act does not affect or 
derogate from listed legislation and lists specific exceptions to this rule that apply. 
Exemptions are provided for the Conservation Act 1987, the Freshwater Fisheries 
Regulations, the Wild Animal Control Act, the Wildlife Act 1953, and the Game Animal 
Council Act 2013.  

1065. This chapter addresses areas of the Act that interact with legislation that is administered 
by DOC. The proposals are presented in the following sections: 

• interaction with the Freshwater Fisheries Regulations 1983; 

• Surveillance and interaction with the Marine Mammals Protection Act 1978 and the 
Marine Reserves Act 1971; 

• interaction with the Wild Animal Control Act 1977. 

1066. Each topic is structured in the same way: 

• background to the topic; 

• problem / opportunity; 

• options; 

• assessment of the options;  

• preferred option; and 

• impact analysis of preferred option. 
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40. Interaction with the Freshwater Fisheries Regulations 

40.1. Background 

The Freshwater Fisheries Regulations 1983 and the Conservation Act 1987  

1067. The Freshwater Fisheries Regulations 1983 cover the management and conservation of 
fisheries and fishery resources. They were made under the Fisheries Act 1983 but are 

now deemed to have been made under the Conservation Act.61 

1068. The Conservation Act promotes the conservation of New Zealand’s natural and historic 
resources. It specifies the functions of New Zealand Fish and Game Councils, which are 
to manage, maintain, and enhance the sports fish resources. Taking sports fish from any 
freshwater at any time without a licence is an offence under the Conservation Act.  

1069. Sports fish are defined under the Conservation Act as every species of freshwater fish 
that is designated as such. Under the Conservation Act and the Freshwater Fisheries 
Regulations, the Minister responsible for sports fishing may designate a fish species as a 
sports fish. This enables implementing rules and restrictions designed to improve the 
stock of the specified sports fish and the sport fishing benefits it may provide. Species of 
fish that have been defined as a sports fish in New Zealand are listed in Schedule 1 of 
the Freshwater Fisheries Regulations. 

Legislative interaction with the Biosecurity Act 

1070. The Biosecurity Act provides for the management of pest fish that present a threat to 
New Zealand’s marine ecosystem and aquatic industries. When developing regional pest 
or pathway management plans, regional councils may designate a fish as a “pest fish” 
and set rules for their management. Rules can include the prohibition or limitation of 
release, breeding, sale, or fishing of designated pest fish. 

1071. The most common type of fish that are designated as pest fish in New Zealand are koi 
carp, brown bullhead catfish, and perch. These fish are predatory and out-compete 
New Zealand native fish and freshwater invertebrates. Often the feeding habits of these 
fish can also have significant impacts on water quality. For example, as koi carp feed, 
they stir up the bottom of ponds, lakes and rivers, muddying the water and destroying 
native fish and plant habitats.  

1072. If one of the fish species a regional council wishes to designate as a pest fish has already 
been designated as a sports fish, the regional council must apply for a special licence 
from the relevant Fish and Game Council. This enables the council to include that fish as 
part of their regional pest or pathway management plans and undertake pest control 
activities relating to that fish. This licence must be authorised by the Minister of 
Conservation under the Freshwater Fisheries Regulations.  

1073. Section 7(2) of the Biosecurity Act states that the Biosecurity Act must not be used to 
affect the provisions of the Conservation Act. This means the provisions of the 
Conservation Act take precedence over the Biosecurity Act. Effectively, if a rule in a 

 
61 By section 39 of the Conservation Law Reform Act 1990.  
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regional pest management plan is inconsistent with the Freshwater Fisheries 
Regulations, the Freshwater Fisheries Regulations prevail.  

40.2. Problem or opportunity 

1074. There are instances where fish are designated as both a pest fish under the Biosecurity 
Act and a sports fish under the Freshwater Fisheries Regulations. For example, perch 
and tench are considered pest fish but are also identified as sports fish under the 
Freshwater Fisheries Regulations. When this occurs, the regional council must have the 
requisite licence from the relevant Fish and Game Council to be able to include that fish 
as part of the settings in their regional pest management plans. 

1075. Agreement between the relevant Fish and Game Council and regional council is not 
always easily achieved, as biosecurity outcome and sports fishing benefits may not align 
with each other. This can hinder a regional council’s ability to undertake management of 
that pest fish, and it can place the environment at risk. 

40.3. Options 

Option 1 – status quo 

1076. Option 1 is the status quo. Under this option, some fish species may be designated a 
pest under the Biosecurity Act, while also designated as a sports fish under the 
Conservation Act and the Freshwater Fisheries Regulations. In these instances, the 
Freshwater Fisheries Regulations prevail.  

Option 2 - enable the Biosecurity Act to take precedence over sports fishing 
benefits 

1077. Option 2 amends the Biosecurity Act to take precedence over the relevant sports fishing 
provisions in the Conservation Act and its Freshwater Fisheries Regulations in instances 
where biosecurity objectives and sports fishing priorities do not align. 

1078. The Biosecurity Act would require that one or more of the following conditions would 
need to be met for the precedence to take effect: 

• the fish is causing or has the potential to cause significant harm to the environment, 
amenity, recreation, cultural or economic values; or  

• the fish is being or is to be managed as part of an ecological protection or restoration 
programme.  

1079. Option 2 would deliver a definition of “sports fish” in the Biosecurity Act as those listed in 
Schedule 1 of the Freshwater Fisheries Regulations 1983. 

1080. Option 2 also now confirms that the application of when the Biosecurity Act would take 
precedence over sports fishing benefits applies to sports fish, excluding trout, salmon 
and char species listed in Schedule 1 of the Freshwater Fisheries Regulations.  

1081. Regional councils will still be required to consult under section 92 of the Act. 
Consultation with Fish and Game Councils, the Minister for Conservation and the 
Minister responsible for sports fishing would likely be appropriate under section 72.  
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1082. This consultation requirement provides an opportunity for the benefits of sport fishing to 
be taken into consideration, and while still ensuring the biosecurity risks and concerns 
outweigh sport fishing benefits in instances where the two do not align. It also ensures 
that the decision-making processes followed by regional councils remain transparent 
and accountable. 

Option 2 was well supported so we have discarded other proposals 

1083. In the 2024 public consultation, we sought feedback on four proposals to address the 
problem we have identified (Proposals 64 – 67). Out of the four proposals, Proposal 64 
(which is Option 2 of this RIS) received the most support from submitters. There was 
strong support from submitters for the Biosecurity Act to take precedence over sports 
fishing benefits. There was significant opposition to Proposals 65-67.  

1084. Out of the four proposals, Proposal 64 received the most support from submitters. There 
was strong support from submitters for the Biosecurity Act to take precedence over 
sports fishing benefits. There was significant, and majority opposition to proposals 65-
67.  

1085. Fish and Game New Zealand’s submission stated their support for Proposal 64 (i.e. 
Option 2). They commented that in certain situations, it is reasonable for the Biosecurity 
Act to take precedence and that this may occasionally result in a temporary loss or 
compromise over sports fishing benefits. Their key concerns were with the proposed 
conditions for the precedence to take effect, including whether it should include existing 
salmonid populations and whether the conditions for the Biosecurity Act to take 
precedence were too broad.  

1086. Following public consultation, we undertook targeted engagement with Fish and Game 
New Zealand and DOC to seek additional feedback on Proposal 64. Based on this 
engagement, we made the following amendments to the proposal: 

• Including a definition of "sports fish" in the Biosecurity Act as those fish listed in 
Schedule 1 of the Freshwater Fisheries Regulations. 

• Confirming that the application of when the Biosecurity Act would take precedence 
over sports fishing benefits would exclude trout, salmon and char species listed in 
Schedule 1 of the Freshwater Fisheries Regulations. This would provide certainty for 
these fisheries and avoid different regulatory regimes using slightly different 
definitions for the same terms.  

• Removing the condition relating to proof of the legal introduction of a fish to the 
specific waterway that is being managed, as there may be practical difficulties with 
finding records in all cases. 

• Amending the condition that the fish is causing significant harm to the environment, 
amenity, recreation, cultural, or economic values (rather than just harm). 

1087. These are all reflected in Option 2. 

1088. In addition, we amended the condition that the fish is being or is to be managed as part 
of an ecological restoration programme, to add “an ecological protection programme”. 
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41. Surveillance and interaction with the Marine Mammals 
Protection Act and the Marine Reserves Act 

41.1. Background 

1101. Surveillance is an integral part of the biosecurity system and protects New Zealand from 
biosecurity risks. At MPI, it involves collecting, analysing, and sharing relevant 

information about risk organisms and the plants and animals they infect.62 We do 
surveillance to:  

• detect foreign and new pests and diseases early, so we can appropriately eradicate, 
control or manage them;  

• document national pest and disease occurrence and help with the long-term 
management of pests and diseases already present in the country;  

• establish a disease-freedom status, which supports the implementation of border 
controls to prevent the introduction of new disease organisms; and  

• help meet our reporting obligations to organisations such as the World Organisation 
for Animal Health (WOAH). 

1102. At MPI, surveillance activities include incursion investigations and cover terrestrial and 
aquatic environments. Our approaches to surveillance can be general or targeted.  

• General surveillance is employed to keep continuous watch for pests or diseases. It 

is not limited to a particular pest or disease agent63 and the wildlife they infect. It 
involves routine checks and relies on government and public reports of unusual 
pests and disease events.  

• On the other hand, targeted surveillance is designed to look for specific organisms 
in a particular host, habitat, or area. For example, Biosecurity New Zealand has 
undertaken targeted surveillance on various fruit fly species since 1989. If the fruit 
fly is established, it would expose New Zealand’s horticulture industry to trade 
restrictions from many countries. 

1103. Surveillance is critical to biodiversity, wildlife health, and the values that the biosecurity 
system protects. For example, if High Pathogenicity Avian Influenza arrives in 
New Zealand and is not detected early, we may miss a critical window to eradicate or 
mitigate the impact on native birds, including taonga species such as kākāpō and 
takahē. Avian influenza can also be transmitted to humans and has been associated 
with significant disease events in marine mammals such as seals and sea lions. Highly 
Pathogenicity Avian Influenza has been classified as both an unwanted organism and 

notifiable organism64 in New Zealand. 

 
62 Biosecurity surveillance strategy 2020 - MAF Biosecurity New Zealand (2009) 
63 Disease agents here refer to pathogens, vectors, and organisms that can negative affect other 
organisms 
64 Section 45 of the Biosecurity Act specifies the provisions relating to notifiable organisms  
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1104. There is an interface between surveillance under the Biosecurity Act and zoonotic 
surveillance under the Health Act 1956. For example, the Health Act provides that 
veterinarians who have reason to believe that animals they attend are suffering from 

certain communicable diseases need to notify the medical officer of health.65 

1105. This requires an effective and efficient surveillance system which allows MPI to: 

• undertake surveillance activities without delay; 

• efficiently monitor the occurrence of pests and diseases already here; 

• collect comprehensive information and share it (where appropriate) quickly and 
easily. 

Surveillance under Part 4 of the Biosecurity Act 

1106. Surveillance operates under section 42 (Part 4 of the Biosecurity Act). The Biosecurity 
Act states that the purpose of this Part is to provide for the continuous monitoring of 
New Zealand’s status regarding pests and unwanted organisms. It does so to facilitate 
exports, monitor the outcomes of pest and pathway management plans, enable 
international reporting obligations, meet trade requirements, and serve as basis for 
administering the Biosecurity Act. 

Marine Mammals Protection Act 1978  

1107. The Marine Mammals Protection Act sets rules and procedures to protect and manage 
marine mammals within New Zealand and New Zealand fisheries waters. When 
conducting surveillance activities under the Biosecurity Act, MPI must have the relevant 
permits under the Marine Mammals Protection Act.   

1108. In comparison, the Biosecurity Act is also subject to the permitting requirements of the 
Wildlife Act, which is another piece of legislation that DOC administers. However, the 
Biosecurity Act establishes an exemption from the permitting requirements of the 
Wildlife Act, allowing MPI to undertake surveillance on unwanted organisms. This 
exemption is outlined in section 7(6) of the Biosecurity Act.   

1109. There is not a similar exemption in the Biosecurity Act from needing a Marine Mammals 
Protection Act permit, even when undertaking surveillance on unwanted organisms. The 
Biosecurity Act does not explicitly specify its relationship with the Marine Mammals 
Protection Act.     

 
65 See section 87A of the Health Act 1956 and the Health (Diseases Communicated by Animals) 
Regulations 1965. 
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Marine Reserves Act 1971 

1110. Marine reserves provide the highest level of marine protection from sea surface to the 

seafloor, including the foreshore.66 They are complete no-take areas to protect marine 

life for scientific research and recreation.67   

1111. The Marine Reserves Act enlists the activities prohibited in marine reserves and the 
corresponding penalties under section 18I. Prohibited activities include fishing, taking or 
killing of marine life, removal or disturbance of any marine life or materials, and 
introduction of any living organism.  

1112. As with the Marine Mammals Protection Act, the Biosecurity Act does not specify its 
relationship with the Marine Reserves Act. This means that any activities within marine 
reserves, including those carried out under the Biosecurity Act, would require an 
authorisation (i.e., permit) from DOC.  

1113. The has been confusion and requests for clarification on the process of obtaining 
authorisation for activities in marine reserves. For example: 

• In June 2017, Auckland Council asked whether it was possible for school groups to 
remove fanworms (Sabella) from rock pools in Long Bay-Okura Marine Reserve. 
Sabella spallanzanii (Mediterranean fanworm) is both an unwanted organism and a 
notifiable organism under the Biosecurity Act. 

• In 2017, MPI wanted to take samples of a shellfish in a marine reserve in Paterson 
Inlet, Stewart Island, to test for the presence of Bonamia ostreae. This pest is both 
an unwanted organism and a notifiable organism. Its detection in New Zealand had 
prompted a significant biosecurity response. A Notice of Direction under section 
121 of the Biosecurity Act was served to the Director-General of the DOC, as it was 
unclear how MPI could otherwise be authorised to take shellfish from the marine 
reserve.  

• In September 2020, DOC sought clarification on whether it needed any 
authorisation under the Fisheries Act 1996 and the Biosecurity Act to remove 
Undaria from the Pohatu Marine Reserve. 

• There are instances where members of the public report the presence of suspected 
pests in marine reserves. MPI may want to collect samples for species 
identification, which is essential to assessing their biosecurity risk, and determining 
whether they may be a pest or unwanted organism. However, it is unclear if sample 
collection is allowed and under what authorisation.  

1114. Even if the process of obtaining authorisation is made clear, there remains a risk of 
significant delays in obtaining authorisation under the Marine Reserves Act. This could 
go against the need to undertake surveillance and response activities quickly and 
effectively.  

 
66 www.doc.govt.nz/nature/habitats/marine/type-1-marine-protected-areas-marine-reserves/purpose-
and-benefits/ 
67 www.doc.govt.nz/marinereserves 
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Permitting by the DOC  

1115. Based on our understanding, DOC’s process for issuing permits under the Marine 
Mammals Protection Act and the Marine Reserves Act includes: 

• pre-application meeting to help applicants understand the requirements and 
process; 

• statutory analyses to ensure consistency with relevant legislation; 

• technical assessments to identify potential adverse effects on wildlife and 
environment, and the measures to avoid, remedy, or mitigate these effects; and 

• consultation with relevant iwi, hapū, or whānau to give effect to the principles of Te 
Tiriti. This includes promoting their interests and supporting them to contribute to 
decisions about activities that occur within their tribal boundary. 

41.2. Problem or opportunity 

Surveillance under Part 4 of the Biosecurity Act  

1116. The purpose of Part 4 refers only to pests and unwanted organisms. However, 
surveillance also includes monitoring certain organisms already present in the country, 
which are not necessarily classified as unwanted organisms. This presents an 
inconsistency between what is covered under the current purpose of surveillance in Part 
4 (i.e., pests and unwanted organisms) and what MPI’s surveillance work encompasses. 

1117. This inconsistency may affect our ability to meet international reporting obligations. For 
example, avian chlamydiosis and avian infectious laryngotracheitis are WOAH-listed 

diseases.68 However, both are not classified as unwanted organisms in New Zealand. 
Therefore, surveillance for these diseases in wildlife is not provided for directly in the 
current purpose of Part 4. 

Permitting requirements under the Marine Mammals Protection Act  

1118. The Biosecurity Act does not explicitly specify its relationship with the Marine Mammals 
Protection Act. This means that all surveillance activities related to marine mammals 
would require a permit from the DOC, whether these involve unwanted organisms or not.  

1119. Obtaining permits can take a significant amount of time. For example, it took almost a 
year to obtain permits to undertake surveillance on seal deaths that was reported in 
Kaikoura in August 2020. This goes against the need to act quickly in detecting exotic 
pests and diseases. As a successful response is time-dependent, delays in permit 
application may heighten the risk of harmful organisms to wildlife and taonga species.  

1120. If we are unable to quickly undertake surveillance on marine mammals, it may 
undermine the broader objectives of the Wildlife Act especially on the protection of wild 
animals. 

 
68 Listed diseases are diseases, infections, or infestations selected based on the criteria specified in the 
World Organisation for Animal Health’s Terrestrial Animal Health Code and Aquatic Animal Health Code.  
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Permitting requirements under the Marine Reserves Act 

1121. Early detection and control are critical in aquatic environments, where containment of 
harmful organisms is challenging. Delays could hamper efforts to manage the spread 
and impacts of the organism more widely. This could further heighten the risk of harmful 
organisms impacting the overall health of the marine reserve. Likewise, delays may be 
perceived poorly by stakeholders and partners given the high value attached to marine 
reserves. 

41.3. Options 

Surveillance under Part 4 of the Biosecurity Act 

Option 1 – status quo 

1122. Option 1 is the status quo. Under this option, the current purpose of Part 4 would 
continue to be restricted to pests and unwanted organisms.  

Option 2 – change the purpose of Part 4 by enabling monitoring for pests, notifiable 
organisms, unwanted organisms, and other organisms that may cause infections, 
diseases, or unwanted harm 

1123. Option 2 seeks to change the purpose of Part 4 by enabling monitoring for pests, 
notifiable organisms, unwanted organisms, and other organisms that may cause 
infections, diseases, or unwanted harm. This would involve replacing “pests and 
unwanted organisms” with references to the said categories of organisms. This would 
also require amending certain sections under Part 4 of the Act to reflect the change in 
the purpose. We prefer this option as it best supports MPI’s surveillance mandate 
compared with the status quo.  

1124. Option was included in the 2024 public consultation as Proposal 68. Most submitters 
indicated full support to the proposal.  

1125. The Poultry Industry Association of New Zealand expressed opposition to “any proposal 
that grants MPI broad surveillance powers”. However, they did not elaborate on this 
statement further. 

1126. We acknowledge the reservations about proposals that may grant MPI broad 
surveillance powers. The intent of the proposal is that the power would be restricted to 
actions required for the purpose of surveillance under Part 4 of the Act.  

1127. We also recognise that the proposal to amend the purpose of Part 4 could raise 
expectations that MPI would have to deal with all harmful organisms. The policy intent is 
that Part 4 enables continuous monitoring but does not mandate how or whether this is 
done for any specific organism, management tool, or system. 

Permitting requirements  

1128. Option 2 is mutually exclusive to the other options. Options 3 and 4 could be delivered 
together. 
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Option 1 – status quo 

1129. Option 1 is the status quo. All MPI activities for marine mammals continue to be subject 
to permitting. The Biosecurity Act would remain without any reference to the Marine 
Mammals Protection Act.  Similarly, all MPI activities in the marine reserves would 
continue to be subject to the permitting requirements of the Marine Reserves Act. The 
Biosecurity Act would remain without any reference to the Marine Reserves Act. 

Option 2 - consider non-legislative measures such as operational agreements with 
the DOC about unwanted organisms 

1130. Option 2 would consider non-legislative measures such as operational agreements with 
the DOC about unwanted organisms. Under this option, MPI would explore and 
formalise operational agreements with DOC to coordinate and support surveillance 
activities to marine mammals, and in marine reserves, as it relates to unwanted 
organisms. This would not require changes to the Act but would instead rely on 
administrative and cross-agency cooperation.  

1131. Option 2 is new option that was not part of the 2024 public consultation.  

Option 3 - amend the Act to include a reference to the Marine Mammals Protection 
Act in the Biosecurity Act 

1132. Option 3 would amend the Act to include a reference to the Marine Mammals Protection 
Act in the Biosecurity Act. Under this proposal, powers under the Biosecurity Act for MPI 
surveillance activities (including incursion investigations) would take precedence over 
provisions in the Marine Mammals Protection Act, when those powers are used with 
respect to unwanted organisms.  

1133. Option 3 was included in the 2024 public consultation as Proposal 69. There have been 
no changes to Option 3 since consultation. 

1134. Submitters that indicated conditional support or support with caution had concerns 
around the impact of surveillance on marine taonga species and wanted to ensure that 
Treaty partners will be sufficiently consulted now and in the future.  

1135. Other submitters said that DOC has the necessary expertise and could take the lead on 
surveillance activities that impact marine mammal species. 

1136. MPI met with some Māori partners as part of the targeted engagement and discussed 
Option 3. Their comments were as follows: 

• Their main concern revolves around the level of relationship and engagement that 
MPI has with mana whenua.  

• One Māori partner said that the biosecurity system does not generally work 
alongside mana whenua well, particularly on relationship-building and on-going 
engagements. For example, they expect surveillance plans to be developed 
alongside mana whenua. Doing so would enable mana whenua to fully undertake 
their kaitiaki responsibilities. However, this does not seem to occur. They also want 
to ensure that MPI directly communicates with mana whenua to avoid situations 
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where mana whenua would obtain information or updates about MPI activities 
somewhere else. Additionally, they provided MPI with guidelines outlining their 
expectations for Crown engagements. 

• Another Māori partner said that MPI’s relationship with them has always been 
‘embryonic’. They also said that the Minister for Conservation, Hon Tama Potaka, 
instructed DOC to ensure permitting regimes are efficient and supportive. 

1137. We acknowledge the feedback regarding the relationship between mana whenua and 
MPI in relation to surveillance. Biosecurity New Zealand is actively taking this on board in 
its day-to-day operations, including efforts to ensure that surveillance is carried out with 
minimal impact on taonga species. Biosecurity New Zealand is also reviewing how it 
engages with mana whenua and how it can better support their kaitiaki responsibilities. 
Lastly, we would engage with various Treaty partners to better understand their 
expectations around engagement.  

Option 4 - amend the Act to include a reference to the Marine Reserves Act 

1138. Option 4 would amend the Act to include a reference to the Marine Reserves Act. Under 
this proposal, powers under the Biosecurity Act for MPI surveillance (including incursion 
investigations) and response activities would take precedence over provisions in the 
Marine Reserves Act, when those powers are used with respect to unwanted organisms.  
For example, if the presence of Bonamia ostreae has been reported in areas adjacent to 
a marine reserve, MPI would be able to test for its presence in shellfish within the marine 
reserve without having to apply and wait for permits. Likewise, MPI would be able to 
remove Undaria pinnatifida in a marine reserve immediately as part of MPI’s response to 
mitigate its spread. 

1139. Option 4 is new and was not part of the 2024 public consultation. We invited the DOC to 
provide feedback on the proposal.  

• The DOC considered that the proposal would support the intent of the Marine 
Reserves Act, if exempting other defined harmful organisms (e.g., notifiable 
organisms) would ensure MPI could respond quickly to new incursions of any 
organisms that may threaten the natural state of the marine reserve. However, it 
noted that some surveillance and response activities (e.g., treatment or removal of 
unwanted organisms) could severely impact the values of a marine reserve. 

• It suggested that operational agreements or similar non-statutory solutions may 
address current barriers to carrying out biosecurity activities in marine reserves.  

• As an alternative to the proposal, it also suggested adding a provision requiring MPI 
to notify, consult, or work alongside it under certain situations where the natural 
state of the marine reserve may be significantly affected.  

• It was also keen to understand how or whether MPI will be engaging on this proposal 
with Treaty partners. 

1140. We considered the suggestion to notify, consult, or work alongside the DOC relating to 
marine reserves. We think that there is a risk that we would be no better off if we have a 
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1148. Option 2 is adaptable. This option would help futureproof the legislation as it would 
explicitly enable surveillance of any harmful organisms (regardless of official MPI status) 
that may require monitoring. 

1149. However, Option 2 is not more efficient than the status quo. There is a concern that this 
option could be an administrative and compliance burden on MPI, as it could raise 
expectations that MPI would have to deal with all harmful organisms. However, this 
concern will be mitigated as discussed in paragraph 1153.  

Permitting requirements under the Marine Mammals Protection Act and the 
Marine Reserves Act 

1150. Under the status quo, MPI would continue to apply for permits to undertake surveillance 
activities in marine mammals and marine reserves, as well as response activities in 
marine reserves. MPI may continue to encounter issues relating to permitting 
application. 

1151. Option 2 (non-legislative measures such as operational agreements with the DOC about 
unwanted organisms) is more effective than the status quo. Developing operational 
agreements would give MPI and the DOC the opportunity to identify issues surrounding 
permitting requirements, find gaps in current operational processes, and agree on how 
to address them. This would help support MPI surveillance and/or response activities. 

1152. Option 2 better meets the clarity criterion than the status quo. Operational agreements 
could provide sufficient certainty that faster and more effective MPI surveillance and/or 
response activities is enabled and supported. Operational agreements are also 
expected to clearly define the roles and responsibilities of MPI, the DOC, and other 
involved parties in enabling MPI surveillance and/or response activities.  

1153. However, Option 2 is no more efficient than the status quo. We note that this option 
would work within the current legal framework and avoids any complexity of legislative 
change. However, developing operational agreements may necessitate reviews and 
adjustments to the current operational settings and processes. This may take some time 
and resources to undertake. It is uncertain how successfully any memorandum of 
understanding could be implemented.  

1154. Option 2 could help future-proof MPI operations as operational agreements could be 
updated over time and tailored to specific needs or situations. Thought it still means the 
legislation is not future proof. Option 2 is therefore neutral on the adaptable criterion. 

1155. Option 3 (amend the Act to include a reference to the Marine Mammals Protection Act in 
the Biosecurity Act) meets all the criteria. 

1156. The clear legislative mandate enables MPI to deliver more effective and faster 
surveillance activities and fulfil its responsibilities under the Biosecurity Act more 
effectively. This strengthens the biosecurity system. 

1157. This option would also help deliver a modern legislation that is clear with respect to its 
relationship with the Marine Mammals Protection Act. This would enable surveillance 
activities relating to marine mammals to work at speed, when required, in the future. 
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42. Interaction with the Wild Animal Control Act 

42.1. Background 

1166. The Biosecurity Act interacts with the Wild Animal Control Act (the WACA) to allow for 
the management of “wild animals” if they are a vector for a pest or unwanted organism 
that is being controlled. “Wild animals” are any deer that is not lawfully kept for farming, 
tahr, chamois, any goat that is not constrained or identified under the NAIT Act, and any 
pig that is living in a wild state. “Wild animals” also includes any land mammal that has 
been declared a wild animal by an Order in Council. To date, no other land mammals 
have been declared a wild animal by an Order in Council.  

1167. The WACA manages the damaging effects of wild animals and provides for the regulation 
of recreational and commercial hunters. The WACA is administered by the DOC.  

1168. Section 8(2) of the WACA establishes an offence for person to hunt, kill, or possess any 
wild animal on any land, or to use a firearm on any land, without the landowner’s 
consent. There are strict penalties for this including up to two years imprisonment, a fine 
up to $100,000, or both for an individual, or a fine up to $200,000 for a corporation. 

1169. Section 16 of the WACA establishes an exemption for the DOC (and its agents or 
contractors) from the offence in section 8(2). This means the DOC can enter land for the 
purposes of controlling wild animals.  

1170. Section 8(2) of the WACA also establishes a similar exemption for Pest Boards acting 
under section 56 of the Agricultural Pests Destruction Act 1967 (which was the 
predecessor to the Biosecurity Act). 

1171. Section 7(5) of the Biosecurity Act allows biosecurity powers to take precedence over the 
WACA on any land (other than land administered under Schedule 1 of the Conservation 
Act 1987). However, this is only in relation to a pest or unwanted organism that can be 
transmitted by an animal listed in the WACA. This means regional councils are not able 
to undertake pest management activities on wild animals that are a vector for 
transmission of a pest or unwanted organism.  

42.2. Problem or opportunity 

1172. The exemption in section 8(2) of the WACA allowed Pest Boards acting under section 56 
of the Agricultural Pests Destruction Act to enter private land to control wild animals. 
However, when the Agricultural Pests Destruction Act was repealed by Schedule 3 of the 
Biosecurity Act, the exemption in section 8(2) of the WACA was not updated. 

1173. Although regional councils are legal successors of Pest Boards, the revocation of the 
Agricultural Pests Destruction Act and the omission of updating section 8(2) of the 
WACA means councils’ exemption under section 8(2) of the WACA is not clear.  

1174. Without this clarity, if regional councils want to carry out their pest management 
functions and duties in relation to wild animals, they need the express authority of the 
owner or occupier of the land they intend to enter. Obtaining landowner or occupier 
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permission to enter land to control wild animals is not efficient or effective because it 
has not enabled comprehensive operations. 

1175. While regional councils can coordinate with the DOC, this coordination is not always 
easy, especially in instances where there are different priorities that may lead to delays 
in pest management. Additionally, while the DOC’s operational teams are unlikely to 
prosecute regional councils, this risk can understandably hinder and disincentive 
regional council’s pest management activities and operations. 

42.3. Options 

Option 1 – status quo 

1176. Option 1 is to retain the status quo. Under this option, the ability for regional councils to 
enter private land to undertake pest management activities on wild animals is not clear, 
unless those animals are a vector for a pest or unwanted organism.  

Option 2 - clarify that regional councils can enter private land to control wild 
animals 

1177. Option 2 would make a clarifying technical change to section 8(2) of the WACA to 
replace “section 56 of the Agricultural Pests Destruction Act 1967” with “section 109(1)b 
of the Biosecurity Act”.  

1178. Option 2 clarifies that regional councils can enter private land to control wild animals 
that are included in regional pest or pathway management plans. This would clarify the 
powers available to regional councils to carry out pest management activities on private 
land under their regional pest management plans. 

Most submitters supported Option 2 (including regional councils) but faced 
strong opposition from the New Zealand Game Animal Council 

1179. Option 2 was included in the 2024 public consultation as Proposal 70. Most submitters, 
including all regional councils, supported the proposal. Councils said that the risk of 
prosecution has disincentivised and prevented regional councils from undertaking pest 
management activities and operations.  

1180. Those submitters who opposed or requested changes to Proposal 70 considered the 
proposal to be a major change to council's powers under existing legislation and that 
consultation with landowners should be required.  

1181. The New Zealand Game Animal Council’s submission supported the status quo. It stated 
that except for emergency situations, no government body should hold powers to enter 
private land or public conservation land to control what it deemed as ‘valued species’ 
(wild animals) without following appropriate processes. They noted that section 16 of the 
Wild Animal Control Act outlines the process that must be followed before entering 

private land.69 This includes providing the landowner a period of 28-days and an 
opportunity to appeal the Minister of Conservation’s decision. 

 
69 Section 16 (Entry on land for purposes of Act) of the Wild Animal Control Act 1977  

9lo9vnbosi 2025-09-23 17:32:37

Proa
cti

ve
ly 

Rele
as

ed



Ministry for Primary Industries 

Page 244 of 253 

IN-CONFIDENCE 

IN-CONFIDENCE 

1182. The New Zealand Game Animal Council wanted to ensure that there are processes in 
place to prevent decisions being made that negatively affect the hunting community and 
other stakeholders. They had a specific concern that if a regional council included a wild 
animal as a pest in a regional pest or pathway management plan, that this could 
negatively affect hunting safari businesses (who may have agreements in place with 
private landowners to conduct their business).  

We undertook further engagement with New Zealand Game Animal Council, Fish 
and Game New Zealand and DOC after public consultation 

1183. Following public consultation, we undertook further targeted engagement with the 
New Zealand Game Animal Council, Fish and Game New Zealand and DOC. DOC 
supported the proposal. The New Zealand Game Animal Council’s submission did not 
support the proposal, and they reaffirmed their position in targeted engagement. 

1184. Regional councils are required to consult on including a wild animal as a “pest” in a 
regional pest or pathway management plan. 

• Regional councils would only be able enter private land to control a wild animal if 
that animal is included in a regional pest or pathway management plan. Regional 
councils are required to consult on a proposed regional pest or pathway 

management plan under the Biosecurity Act.70 If a wild animal was proposed to be 
included in a plan, this would include consulting potentially affected persons, such 
as a hunting business, on the inclusion of a wild animal as a “pest” in a plan. A cost 
benefit analysis of any regional pest management plan should consider any impacts 
on businesses such as hunting safaris. Regional councils will usually try and work 
with potential effected businesses, including their activities into the control 
programme. 

• Regional councils are also highly likely to consult with the Game Animal Council, the 
recreational hunting community, private landowners on the proposal to meet 
consultation requirements. They are also likely to have consulted with the DOC. 

• Regional councils must consult with the Minister of Conservation on a proposal to 
include a wild animal in a regional pest or pathway management plan under section 
31 of the Wild Animal Control Act. 

1185. The proposal would support biosecurity and long-term management outcomes. 

• The proposal would clarify that regional councils can enter private land to control 
wild animals under their regional pest or pathway management plans. This would 
lead to more effective biosecurity and long-term management outcomes, by 
enabling regional councils to enter private land to undertake long-term management 
activities in line with the objectives of their regional pest or pathway management 
plans. DOC is supportive of additional measures that can be taken by regional 
councils to support and assist in pest management and supports this work being 
more evenly spread across DOC and regional councils.  

 
70 Under sections 72, 73, 83, 84, 92 and 93 of the Biosecurity Act. 
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